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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,633 
GEORGE SPIEGEL, Appellant 


Vv. 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
CAPITAL TRANSIT COMPANY 


and 


D.C. TRANSIT SYSTEM, INC., Appellees 


Appeal from an Order of the United States 
District Court for the District of Columbia 


JOINT APPENDIX 
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PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
Order No. 3994 
May 7, 1953 


IN THE MATTER OF ) 


) 


Investigation of the Practices, Charges ) P.U.C. No. 3530 
and Accounting Relating to Depreciation ) Formal Case No. 427 
of CAPITAL TRANSIT COMPANY. ) 


ORDER OF INVESTIGATION 
AND CONSOLIDATION WITH FORMAL CASE NO. 424 


IT IS ORDERED: 

Section 1. That Capital Transit Company shall report to this 
Commission on or before June 3, 1953, its practices, charges and 
accounting relating to depreciation. 

Section 2. That an investigation be made of the practices, 
charges and accounting relating to depreciation of Capital Transit 
Company. 

Section 3. That the report and the investigation authorized by 
Sections 1 and 2 hereof be consolidated for hearing with the petition of 
Capital Transit Company filed April 3, 1953, in P.U.C. No. 3527, 
Formal Case No. 424, for a change in fares, and that the said consoli- 
dated proceedings be called for formal public hearing at 10:00 a.m., 
Wednesday, June 3, 1953, in Room 500 of the District Building. 

A TRUE COPY: By the Commission: 


E. J. MILLIGAN 
Chief Clerk Executive Secretary 


Ppa 
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(Dated: May 29, 1953) 


BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 


> "Ags 


IN THE MATTER OF — 7 Saleh 
Change of Fares of CAPITAL P.U.G. No. 3527 
TRANSIT COMPANY Formal Case No. 424 

AND 

IN THE MATTER OF 
Investigation of the Practices, P.U.C. No. 3530 
Charges, and Accounting Relating Formal Case No. 427 
to Depreciation of CAPITAL 
TRANSIT COMPANY 

STIPULATION OF CONFEREES 


It is hereby stipulated by and between the conferees of the parties 


Pursuant to Order 3151 of the Public Utilities Commission of the 
District of Columbia dated February 7, 1947, Capital Transit Company has 
been accruing depreciation, effective January 1, 1947, at a composite 
rate of 4.9% on the original cost of depreciable property. 

The Commission by its Order No. 3846 dated December 18, 1951, 


and its Order No. 3944 dated December 15, 1952, directed that an 


investigation be made of the depreciation practices and adgounting of 


Capital Transit Company during the years 1952 and 1953 respectively. 
Following the investigation by the Commission's Staff, the results of the 
study were made known to representatives of Capital Transit Company. 
The work papers and unde rlying data supporting the Staff's investigation 
were furnished to representatives of Capital Transit Company. 

The study made by the Commission's Staff was by the age-life 


straight line method by classes of property to determine proper accrual 





oe 


rates to be applied to the respective classes of property. The class rates 
determined by the Staff are shown in Appendix A attached hereto and made 
a part of this stipulation. The results of the application of the class rates 
shown in Appendix A to the cost of depreciable property in the respective 
classes as of December 31, 1952, are shown in Appendix B attached 
hereto and made a part hereof. 

The conferees agree that the class rates shown in Appendix A 
attached hereto shall be used by them in the consolidated proceedings in 
Formal Cases No. 424 and 427 to show the annual allowance for deprecia- 
tion for the future annual periods to be presented in Formal Case No. 424, 
and that the said rates are the proper accrual rates to be prescribed for 
accounting purposes effective July 1, 1953. 

It is agreed that Formal Case No. 427 be separated from Formal 
Case No. 424. Itis further agreed that Formal Case No. 427 shall be 
continued for consideration by the Commission only of the matter of 
accounting for and segregation of the depreciation reserve. 


Dated at Washington, D. C., May 29th, 1953. 


FOR CAPITAL TRANSIT COMPANY: FOR THE COMMISSION: 
/s/H. G. Awalt /s/ Lloyd B. Harrison 
/s/ Robert E. Harvey /s/ 3. W. Falk 
/s/ James H. Flanagan /s/ J. G. Somerville 


/s/ John L. Ingoldsby 














Appendix A 


PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
Appendix to Conferees Report in Formal Case No. 427 


Schedule of Rates for Annual Depreciation Accruals for 
CAPITAL TRANSIT COMPANY 
effective July 1, 1953. 


Class of Property 


——° i 


NOM hp 


' Locomotives 


Buildings and Structures 
(General office buildings, shop, 
carhouse and garage structures, 
station structures and facilities, 
miscellaneous structures, sub- 
station structures). 


P.C.C. and Streamline Type 
Street Cars 

Accessory Equipment for Street 
Cars and Buses 

Rail Service Equipment 

Passenger Buses 

Track and Line 


(Overhead Trolley Track-Paved, 


Estimated Estimated Rate for 


Overhead Trolley Track-Unpaved, 
Special Work for Overhead Trolley 


Track, Conduit Track, Special 
Work for Conduit Track) 
Duct System 
High Tension Cable 
Low Tension Cable 
Substation Equipment 
Shop, Carhouse and Garage 
Equipment 
Tools and Work Equipment 
Automotive Service Equipment 
Communication Equipment 
Furniture and Office Equipment 


() « 


Average Average Annual 
Service Net Depreciation 
Life Salvage Accruals 
(Years) (Percent) (Percent) 
(C) (D) (E) 

40.5 -- 2.5 
23.0 3.0 4.2 
31.0 2.0 wae 
46.5 2.0 Z,4 
25:5 10.'0 3.5 
14.0 Z.5 7.0 
3445 (5. 6) 3.2 
39.0 -- 7 a 
50.0 25.0 igh 
39.0 25.0 i.9 
43.0 5.0 2.2 
25.0 10.0 3.6 
20.0 | 5.0 4.8 
12.5 15.0 6.8 
20.0 5.0 4.8 
19.0 15.0 4.5 


Negative Salvage 


we. 


Appendix B 
CAPITAL TRANSIT COMPANY 


Estimate of the Annual Accrual for Depreciation based on 
the Cost of Depreciable Property in Service at December 31, 1952, 
giving effect to the Revised Rates shqwn in Appendix A. 


(1) (2) (3) (4) (5) 


Rate for Cost of 
Annual Depreciable Amount 
Depreciation Property of Annual 
Accruals at Accrual 


12-31-52 (3 x 4) 


Group Class of Property. > 


No. (Percent) 


1 Buildings and Structures 2.5 $5,326,419 $133,160 
P.C.C. and Streamline Type 
Street Cars 


Accessory Equipment for Street 


- 
tN 


9, 344, 378 392,464 


Cars and Buses 
Rail Service Equipment 
Locomotives 
Passenger Buses 
Track and Line 
Duct System 
High Tension Cable 
Low Tension Cable 
Substation Equipment 
Shop, Carhouse and Garage 
Equipment 
Tools and Work Equipment 
Automotive Service Equipment 
Communication Equipment 
Furniture and Office Equipment 


. 


Nee NW A]WN W 
NO UDAN CO We W 


oe 
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169, 284 
131,076 
37,400 


12,231,054 
15, 064, 048 


881,011 
151, 706 


1,215,470 


579,560 


629, 773 
187,427 
455,869 

Bi, 77S 
358, 562 


5,417 
I boo Be 
1,309 
856,174 
482,050 
22, 906 
2,276 
23,094 
12, 750 


22,672 
8,996 
30,999 
1,045 
16,135 


$46, 784, 812$2, 014, 200 


Ratio of annual accrual to cost of 
depreciable property - 4.3% 


Amount of annual accrual based on present rate 
of 4.9% applied to cost of depreciable property 
in service as of December 31, 1952 


Reduction in the amount of the annual accrual 
resulting from the use of the proposed 
revised rates as shown in Appendix A 


2,292,456 


$ 278,256. 





Exhibit No.) _ 


COMMON STOCK EARNINGS-PRICE RATIOS AND DIVIDEND YIELDS , 
YEAR 1952 


Transit cate Which Paid Regular Dividends In 
1952 And Have Annual Operating Revenues of 


Approximately $10,000, 000 or More. 


Average 
Operating Earnings . Dividends Market 
Revenues- Per Share Paid On Price of Earnings 
1952 of Common Common Common - Price . Dividend! 


ee -1952 -1952 1952(a) Ratio_ Yield 


dineiunatt 
Transit $13,915 $1.12 $1.50 % 6.70. 16.72% 11.19&K») 


Dallas Railway 
& Terminal 9,465 2.32 1.40 13.16 17.63 10.64 


Galveston- 
Houston 11,345 ~ 1.43 00 10.20 14.02 9.80 


Los Angeles | 
Transit 24,992 0.625 Tse 16.41 8.92 


National City 
Lines 30,908 | 1.310 11.02 16.88 9.98 


New York City ; . . 
Omnibus 24,088 16.11 15.64 12.41 


St. Louis Public 
Service 27,321 10.49 8.67 10.49 
Average 15.14% 10.49% . 
Median 16.41% 10.49% 


(a) Represents average of monthly high and low 
market prices of listed stocks for year, 
and average of monthly closing bid prices 
for unlisted stocks. 


Excludes special dividend of 75 cents per 
share paid Dec. 29, 1952. 





W. C. GILMAN & COMPANY 


_ year 


1937 
1938 
1939 
1940 
1941 
1942 
- 1943 
at 
1945 
1946 
1947 
1948 
1949 


1950 - 


1951 
1952 


1937-52 Average 


(A) 


(B) 


(Cc) 


8 


OPERATING RATIO (A) 
1937 - 1952 


Exhibit No. .5 _ 


CAPITAL TRANSIT COMPANY 
Transit Industry 
Electric Utility Industry 


Capital Electric 
Transit Transit Utility 
Companies Companies 

B C 


89. 
89.6 
88.9 
86.3 
86.5 
88.2: 
89.2 


96.9 61.3 
97.8(Prel.) 80. 


92.0 : 75.4 


Operating expenses, maintenance, 
depreciation and all taxes 

Total operating revenues 
Composite ratio for all companies 
as compiled by American Transit 
Association. 


Gomposite ratio for all Class A and 
B private electric utility operating 
companies as compiled by Federal 
Power Commission. 


Net operating income used in computing 
the operating ratios of Capital Transit 
Company have been restated to give effect 
to retroactive adjustments in the 
respective years to which such adjust- 
ments are applicable. 





W. C. GILMAN & COMPANY 


Year 


1946 
1947 
1948 
1949 
1950 
1951 
1952 
March 31, 
1953, or 
j}12 Months 


Ended 
3/31/53 


Exhibit No. 4 


CAPITAL TRANSIT COMPANY SYSTEM 


Book Value and Market Value of Common Equity, and 
Per Cent Earned on Common Equity Per Books 


Years 1946-1952, Inclusive, and 12 Months 
Ended March 31,1953 


Total Common Net Earnings % Earned on Market Value 
. Baulty Available Common Equity of Common 
(Restated) for Common’ (Restated) Equity 


December 31/a Stock (Restated) Year December 31/0 


$24,358,618 $ 892,443 3.666  $ 6,840,000 
23,814,834 (90,790) 3 * 2,700,000 
24,135,094 382,527 1.58 4 140,000 
24 , 404 ,026 492,998 - 2.02 5,520,000 
24,788 , 665 1,104,639 446 8,640,000 ° 


25,260,334 1,431,668 5.67 16,680,000 


22,575,656 1,059, 322 469 14,160,000 


22,325,459 1,147,389 13,680,000 


( ) Denotes deficit 


(a) Represents sum of par value of common stock, 
capital surplus and restated earned surplus, 
‘after deducting $5,250,000 of unclassified 
road and equipment et end of each of the years 
1946-1950, inclusive. Earned Surplus included 
in common equity ha3 been restated to give 
effect to retroactive adjustments of income 
taxes in the respective years to which such 
adjustments are applicable. 


Number of shares of common stock outstanding 
multiplied by closing market price of common 
stock at end of each period. 





W. C. GILMAN « COMPANY 


' CAPITAL TRANSIT COMPANY 


Rate of Return Earned on Average Rate Base 


Years 1946-1952, Inclusive 


Average: Net Operating Rate. of 
Rate Base-All Income Return 
Operations (Restated) (1) Farned 

$30,850,022 $1,398,568 4 53% 

29,630,258 238,779 0.81 

29 ,071,196 664,127 2.23" ° 
29,148,013. 735 ,561 2.52 | 
28,316 , 167 1,311,324 — 4.63 


26,225,154 1,505,187 5.74 


25,216 ,516 1,126,830 4 47 


(1) Adjustments of income taxes applicable 
to prior years have been applied to the 
appropriate year in each case. 





W. C. GILMAN & COMPANY 


eS 


Exhibit NO. 10 


CAPITAL TRANSIT COMPANY 
ESTIMATED INCOME STATEMENT 


ALL OPERATIONS AND DISTRICT OF COLUMBIA 


FUTURE ANNUAL PERIOD 


WITH PROPOSED DISTRICT OF COLUMBIA FARES 


(20¢ Cash, 5 Tokens for 95¢ and 3¢ School Fare) 






u3 Passenger revenue 
2 Charter bus revenue 

3 Station & Vehicle privileges 
4 Other operating revenue 

5 Total Operating Revenue 
6 

t 

& 

9 


Operating expenses 

Taxes, other than income taxes 
Income taxes 

Depreciation 


10 Total Operating expenses, taxes 
and depreciation 


ll Net Operating Income 
12 Non-operating income — net 
13 Gross Income 


14 Interest deductions 
15 Net Income 


Rate Base — Estimated 
Rate of return 


Operating Ratio 


{ 
4 


All 
Operations 





$31,569, 004 


$24,051,475 
1,546,591 
2,067, 964 


2,353,790 
$30,019, S20 
$1,549, 184 


209, 641 
$ 1,758, 825 


__ 228,772 
$ 1,530,053 


$25, 875, 154 


5.99% 


95-09 


















| 


(a) Includes all regular route operations 
in the District of Columbia. 


District of 
Columbia (a) 


196, S22 


$29,615, 787 
$22, 232, 386 
1,421, 527 
2,140,053 
2,189,309 
$27,983,275 


$ 1,632, 512 


$24,169, 527 


6.75% 
94.49 





CAPITAL TRANSIT COMPANY Exhibit No.1 


ANALYSIS OF ROAD AND EQUIPMENT AND DEPRECIATION RESERVE 


ORIGINAL COST OF ROAD AND EQUIPMENT 


Gross 


Gross 
Additions { 


Retirements 


Balance at 
December 31, 


Original Cost of bechasty per P, UeCe Order 
: Now 2935 as of December 31, 1943 
i $1,744,055 | $1,623,295 

i 2,896,223 1,167,490 


| $46,397,363(2a) 


46,518,123 
48,246,856 


i 


'$ 120,760. | 
| 1,728,733 


i 
j 
j 
! 
i 
: 
i 
i 
i 
i 
i 


695,735 
1,473,076 
1,863,509 
2, 688,657 

242,580 

129,587 
2,432,177 


915, 622 
1,132,475 
1,159,828 
2,413,065 

766, 630 

249 ,569 
2,876,206 


=219,887 
340, 601 
703, 682 
275,592 
524,050 
-119,982 
444,029 


48,026,969 


48,367,570 


49,071,252 
49,346,843 
48,822 ,793 
48,702,812 
48, 258, 782 


tae 


(2) Cost to owner first devoting properties to public use. 


ACCUMULATED DEPRECIATION RESERVE 


3 





Salvage 


Removal i 
: Credits 


Costs 


Balance at 
December 31, 


Depreciation 


Accrued 


Net | 
Charge j 


Retirements 


7 
? 
i 


Acocumlated etieniadton Reserve per P.U.C,. Order No. 
as of December 31, 1943 


$ 1,623,273 + 
1,167,490 ; 
897,944 : 
1,128,449 218,722 |} 
1,161,639 : 114,321 ; 1 
2,413,065 | i 180,087 : 2 
766,300 i i 131,905 ; 
- 246,610 } 52,506 ; 
2,853,659 | 91,017 : 


2935 
$14,785,070 


15,632,011 
17,422,846 
18,958,307 
20,280,967 
21,489,002 
21,181, 607 
22,762,941 
24,838, 637 
24,341,412 


‘ 


$1,469,790 

1,061,056 | 
"759,316 | 
931,751 | 


j 

4 pe ong 

3 
»067,938 | 

i 


; $ 170,468 | 
| "120,323 | 


146,912 | 


35955713 


Re gned Reeme neem ne ee Rta e ees neemeree EeMee et Breen nbeeestenteneet etesEeersetecwns Set netaee 
. 


2,279 861 
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15 _Exhubst NosZee- 


* New Capital Flotations 
and Change in Federal Debt Held by Public 
Since January 1, 1919 ~ By Years 


(In Millions of Dollars) 


Change in Haw Capita) te ee 





Federal : Inv. th. Public - 

Year _Dedt  _Total Corporate etc. -A Utilities Other 
ta). * (>) (ec) (a) (ee) * : -#) ne) 
> ; 

1919 ‘13,136 3,629 2,246 

1920 ( 1,293) 34733 25563 

192. . (= 414) 3,646 1,702 

1922 (1,085) 4 400 2,215 
. 1923 ( 601) 4 437 2,635 

1924 ( 1,074) 5558 3,029 

1925 ( 871) 6,209 3,605 

1926 ( 1,001) 6,314 3,754 

1927 ( 1,233) = FeaSt 4,657 

1928 ( 1,002) 8,052 5; 

° 1929 ( 734) 10,183 8,639 2,222 1,932 & 485 

1930 ( 831 Teves ">. 494d 233 2,365 2,346 

1931 1,152 3,116 1,763 4 549 810 

1932 2,549 ijige 329 1 274 50 

1933 2,963 710 161 1 4 126 

1934 Ly, 47 1,386, 178 19 hg 110 

1935 l,, 537 1,412 4o4 2 84 318 

1936 52343 1,973  gagend BBS 124 1,078 

1937 1,032 2,101 1,225 x 153 1,072 

1939 1,947 2,298 383 2 61 320 

> 1940 2,279 1,951 736 1 268 467 

1941 11,410 » 2,854 1,062 = 399 663 

1942 45,499 1,075 625 3 157 465 

1943 52,942 3 378 - 18 360 

1944 57 » 307 936 672 10 48 614 

1945 47 6164 1,775 1,273 9 112 1,152 

~ 1946 23,070) k 3,564 19 818 2,727 

1947 5.942) 7,688 4831 3 2,035 2,793 

1948 7,096) 9,318 6,264 10 2,885 3,369 

1949 2,274 ; 8,240 5,161 8 2,556 2,597 

1950 ( 267) 8,347 4514 96 2,270 2,148 

1951 ( 353) 10,317 6,332 32 2.937 3,363 

“ 1952 4.372 12,647 7,800 89 3,180 4 640 


4 — Investment trusts, trading, holding, etc. 
x ~ Less than 1/2 
- one 











Year 
(a) 


1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1952 
1952 





Banks _ 
Federal 
Reserve Commercial 
(c) (a) 

70 4,100 
35935 19,700 
51354 18,800 
7 303 17,800 
5,416 13,100 

( 922) (16,300) 
( 791)  (¢ 5,800) 
774 ( 6,200) 

( 4,448) 4300 
1,893 ( 5,000) 
3,023 ( 200) 
896 1,700 





Sources of Increased Holdings of Federal Government Debt 
Direct and Fully Guarantted Held by Public . 
Since January 1, 1951 — By Years 


Mutual 


Savings 
(e) 


Insurance 
Companies 


(f) 


1,300 
3,200 
3,800 
4 500 
4,400 

900 
(2,000) 
(2,700) 
(1,100) 
(1,400) 
(2,300) 
( 400) 


‘Other 


Corporations 


(g) 


‘2,000 
6,100 
6 , 300 
5,000 

600 


(In Millions of Dollars) 


State 
Local 


‘Gov'ts. 





(h) © 


200 
300 
2,200 
2,200 
2,200 


cn 


1,000 
600 
200 
700 
800 

1,400 


200) 


__Individuals 
. Savings 
Bonds Other 
ta)" 433 
2,600 400 
8,000 2,100 
11,300 2,600 
11,560 4,200 
6,700 4, 300 
1,300 (1,300? 
2,000 ( 700) 
1,600 (1,800) 
1,500 { 800) 
300 (1,200) 
(500) ( 900) 
100 200 


Misc. 


Investors 


(i) 


200 


GZ ON 2943 





17 Exhibit No. 26 


Moody's Average Yields in Per cent 
Public Utility Bonds and Preferred Stocks 


Bonds Preferred Stocks 
Ratio High Medium 
Aaa /Baa Grade Grade 


b> 
ra 
2 


Wn GV Ove fe 
sua | 


o s 

OWN ON 

W oO ZEGRS 
FR nnnryn ANNI OV 


e 
MONO OF oo 
RHARRRBSSSSS 


e 
W ANI ANI CO 
« 


NN OUF © AO 


A ww 
He AD 


DO 
oN 


5 
6 
6 
5 
5 
5 
5 
h 
4, 
& 
4 
4 
b 
5 
5 
b 


= WU NAW N 


Monthly Averages 


Lowest — 1946 © 2.44 
1953 3.05 
3-13 
317 
3-30 
3-40 
3.41 


* — Calculated from published weekly averages. 











Partly 
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Bond Yields 


Per cent per Annum 


U. S. Government Bonds: 


Taxable . 


.° Beemmt 7-9 Yrs. 15+ Yrs. 


' Municipal 
Righ 


Grade 


4 46 
4.98 
(5009 - 
4.23 
4.25 | 


Exhibit No. Zz 7 


_Corporate_ 


Aaa Aa 
549 5.86 
6.12 6.59 
5.97 6.55 
5210 5-59 
5012 5.62 
5000 5.44 
4.88 5.20 
4.73 4.97 
4.57 4.77 
4.55 4.71 - 
4.73 4.93 
4.55 4.77 
4.58 5.05 
5.01 5.98... 
4.49 5.23 
4.00 4,44 
3.60 3.95 © 
3.2% 3.46 
3.26 3.46 
3019 = 356 
3.01 3.22 
2.84 3.02 
2077 . 2.94 
2.83 2.98 
2.73 2.86 
2072 t= Veen 
2.62: - 2.72 
2.53 2.62 
22635" 25705: 
2-82 2.90 
2.66 2.75 
2062 2.69 
2.86 2.91 
2.96 3.04 
3-02 3.09 
36073034 
3082. 30l8 
3023-3229 
303% 3.41 
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E x hy bil No. 28 


Dividend Yield ané Harnings/Price ‘Ratios 











* — calculated from weekly averages. 


7 

















Dividend Yields ~ % ; Barnings/Price Ratios 
Industrials Common Stocks Common Stocks 
Pfad. Stocks Indus— Insur= Utili- Indus=- Insur= Utili-- 
High Gr, Med. Gr, trials Banks _ance ties trials Banks ance ties 
1919 6.07 6.72 
1920 6.55 7019 
1921 6.55 7-71 
1922 5.91 703 
1924 5-78 6.98: 
1925 5.64. 6.50 
1926 5.49 6.20 
1927 5-20 5.90 
1928 4.90 5.72 
1929 ss» 001 “50883584 1.65 2.96 2.10 6.14 2-43 5.07 3.81 
1930 4.85 6.05 4.93 2.81 4.36 3.45 4.53 3.32 4.69 4,26 
1931 4.98 6.95 6.37 5001 6.70 5.20 2.83 5-70 5.82 5 ltt 
' 1933. 5.51 S71. 371 6.09 5.38 5.81 2.78 9.33 9.41 4,54 
1934 4.98 7070 343 5.59 3.92 586 3.78 8.12 10.34 4.38 
1935 445 6.22 3.52 4.77 3070 «Sell 505 6.53 8.57 5.66 
1936 4.24 5.02 3.36 3.53 3-26 3.66 5.87 5.46 6.21 4.99 
1937 4.37 5-38 4.79 3259 3-85 5.40 6.80 5.34 7459 6.25 
1938 4.19 5.83 3.86 4.98 4.34 6.27 4.39 6.61 7.84 5.85 
1939 4.04 5072 «3485 4.43 4.13 5.31 6.36 5.79 6.98 6.49 
1940 4.00 5074 54230 4.45 4.41 5.99 8.16 6.13 7253 706 
1941 4.00 5253 6233 4.74 4.17 8.02 10.28 6.54 7.65 8.76 
1942 “16° “5674 6.4%" "5.42 &.67 9.75 9-18: 8.45 5.46 10.83 
1943 3.95 516 4.54 4.07 388 6.84 7.02 7<35 7676 822 
1944 3.90 4.89 4.56 3657 3075 6.28 7.46 Tell 5.94 8.38 
1945 3.66 4.48 4.00 3.35 363% 4.99 6.19 6.60 5.59 6.54 
1946 3050 = 4631 3075 = 30753031 4622 = 7208 6.70 5.56 6,43 
1947 3.75 4.59 5206 447 3.59 5.32 11.53 7.10 8.26 7.33 
1948 4.02 4.97 5.87 4.62 3637 585 14.79 § 7.62 12.82 8.12 
1949 3.84 4.94 6.82 4.63 3.27 5.86 14.08 7.24 12.42 8.32 
1950 3.79 4.79 6.51 449 3.39 5.66 14.62 6.78 8.32 8.39 
1953 3.97 4.82 6.429 4.68 342 5-77 10.42 6.99 7.17 750 
1952 3.96 4.88 5.55 4.40 3.24 5.39 9.50 7-63 8.35 7239 
1953-J_ 33.99 4.90 ; 5.08* 
F 4.05 4.92 5.07* 
M 4,09 4.98 5.04% 
A. 4.17 5.08 5.21* 
M 5-30* 
J 5.64 
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EXHIBIT NO. 3.2, 


Capital Transit 
Data on Common Stock 


Restated to 960,000 Shares and Adjusted for 
Excess of Book Value over Original Cost of Plant 


Restated Adjusted 


Year or . Book Book pataines Paid Market Value Heke 

Year end Value Value ~¢ High lew, 

; (a) (b) (c) 
Org. $27.21 $10.89 
1934 —C 28.08 11.76 - $1.01 025 $7.25 $ 5.94 
1935 28.62 R50 059 = 6.62 3.62 
1937 28.50. 12.18 elt - 4.00 1.78 
1938 28.91 R59 oat - ReSL 1.69 
1939 29.52 13.00 e61 elk 5.94 1.75 
1940 29.80 13.48 90 025 4.357 2.87 
1941 30.99 14,67 1.36 eOL 4.25 5.50 
1942 50.11 15.88 1.09 044 6.87 4.25 
1943 50. 55.. -16.84 84 «50 8.25 6.56 
1944 30.88 2767 © 259 250 7287: 7.16 
1945 -$1.51 19.88 063 -50 . 8.8L 8.1 
1947 28.92 25245 (.10) 250 7.54 2.50 
1948 30.01 RASS — 41. ok 4.75 2.94 
1949 38 wh: 24.91 SS 250 6.06 4,351 
1950 ° 30.58 ‘Boek. 094 075 9.94 5.87 
1951 26.51 26.31 1.49 1.00 17.57 ‘7.87 
1952 25.52 235.52 1.10 3.90 17.62 12.57 
1953 iz Months 
Jane 1.2 1.40 15.00 14.12 
Feb. 1.145 1.45 15.50 14.00 
Mar. 1.19 1.45 15.37 14,00 
Apr. 1.25 1.45 14.57 13.75 
May 14.50 13.87 
June 14.57 15.62 
July 


(A) ~ Special Dividend $2.50 paid January, 1952. 
Regular Rate —- 1982 — $1.40 — 35¢ quarterly. 
Dividends 1953 ~ declared Feb. 1953 — 40¢ payable 4/1. 
Prospective ~— $1.60 per year. 
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Amortization Normal in taxable in tax Or ee ee 
Allowed Depreciation Income Liability et ee 








Exe ur. Yelk 
EXHIBIT NO. 34 


CAPITAL TRANSIT COMPANY 


Adjustment for Tax Refund related to 
Amortization of Emergency Facilities 


Cost of Equipment Certified for Amortization: 


97 Streetcars: 





29 pene Nan commenced rain) | $ Bee 57. 2 ee 
Amortization commenced 1942 $2, he 
375 Buses: oo dae 
ife(Anorés sation commenced 1941) $1,266, 450.1 | 
257(Amortization commenced 1942 2 895,416. a th 161, 866. — 
Total amount subject to Amortization ; fs 
as Emergency Facilities. 3 -$ 


Tax Saving realized during Amortization Period: 
Reduction Reduction 


$ 154, oe $ 89,564.74 $ oe oor 22 $ 20,108. ay 
1,096, 883 351,556.01 74 5,32 1-43 602,585.17. 
1, 702, 587.90 523,974.86 1,178,613.04 966,964.39 
1, 702, 509. a 523,984.98 1,173,524.34 996,427.54 
1,277, $97.56 524, 002.74 753,594.52 _644 te oh 
$ 5,934,310.18 $ 2,013,083.33 $3,921, 226.85 $3,332, 666. OF. Se ae 


Summary of Tax Saving realized by Capital Transit = 


jisbilitr _ interest Interest tale 
Tax Refund in April 1946 2,588,085.94 $194, 665.e1 5° 2l $2, 762;752.15 
Tax Reduction reflected in Pmt ee tt ae 


1945 return as filed 644, 590-0901) Estee 50.09 
$3,232,666.03 $194, 7665-21 Cee 


(1) Offset by special charge against Operating Income 
equivalent to reduction in Federal Income Taxes 
resulting from accelerated amortization, with 
contra credit to Reserve for. Property Adjustment. 
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CAPITAL TRANSIT COMPANY 


Return Earned 


12 Months ended April 30, 1953 
Adjusted to Current Anmal Basis 


OPERATING REVENUES: 


Passenger Revenues 

Charter Bus Revenues 

Station and Vehicle Privileges 
Switching Revenues 

Other Operating Revemes - 


Total. Operating Revemes 


OPERATING REVENUE DEDUCTIONS: 


Operating Expenses 
Depreciation 


Operating Taxes: 
General Taxes 
D. C. Income Taxes 
Federal Income Taxes 


Total Taxes 
Total Operating Revenue Deductions 


NET OPERATING INCOME 
WEIGHTED INVESTMENT IN RATE BASE 
PROPERTY Ct 


RATE OF REIURN EARNED 


Total 
Operations 


(Adjusted) 


$28,940, 365 


298,037 
253,059 
81,067 
14,957 
29,587, 485 


23,334,237: 


2,288,176 
1,501, 527 
“114,180 
1, 200,648 
2,816,355 
28, 458, 768 


$ 1,148,717 


$25,116, 512 


4.57% 


EXHIBIT No.2 7 


SHEET NO- 1° 


Allocation . 
te De Ce 


Operations 


$27, 409, 365 
231,453 
81,067 


sate 
27,724,797 


21,472,804 
2,132,580 
1,377,693 

112,250 


1,348,651 
2,836,594 
26,441,978 


$ 1,282,819 


$23,537,778 


5.45% 


a fi 26 | : . cuir eo sae ao 


. SHEET No. 4> 


| ) CAPITAL TRANSIT COMPANY . 
; | | Return Earned. 


Future Anmal’ Period 


OPERATING REVENUES: 
Passenger Revenues 
Charter Bus Revenues 
Station and Vehicle Privileges 
Switching Revemes’ 
Other Operating Revemes — 


Total Operating Revemmes — 


OPERATING REVENUE DEDUCTIONS: _ 
Operating Expenses 
Depreciation 
Operating Taxes: 

General Taxes 
D. C. Income Taxes . 
Federal Income Taxes 


Total Taxes 
Total: Operating Revenue Deductions 


NET OPERATING INCOME 


RATE OF RETURN EARNED 





2,566,759 


28, 421,769 





$ 1,134,888 


_ $25,015,231 


454% 


- 1,374,912 
+ 92,128 


1,136,599 


2,583,439 


26,447,647 





$ 1,248,541 
$23,420,691 


5.33% 
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Roberts 
ee No. 42. 


CAPITAL TRANSIT COMPANY 


RATE OF DECLINE IN TOTAL PASSENGERS 
DISTRICT OF COLUMBIA OPERATIONS 
UNDER THE VARIOUS FARE STRUCTURES IN EFFECT SINCE 1945: 
; Fare Structure 
Rate of Decline in Effect © 
in Total Passengers During Periods 
Compared to Corres-— Being — 


ponding Period of Compared = 
Previous Year ash flokens Se 
(1) (2): 3) 
Calendar Year 1945, 12 months 0.3164 10c. 3/25c. $1. aS 


Calendar Year 1946, 12 months O.L6%F 10 3/25 oe 
. Jan.1947 to April 1947 incl., 5.02% 10 3/25. 22 
. June 1947 to April 1946 incl., 10.69% 10 None 1.5 © 
11 mos. i 3/25 1.85 


June 1948 to Oct.194% incl., 10.47%# 10 None 
5 mos. . | 


Nov.194% to Oct. i incl., - 10.43% 3 13 3/35 

12 mos. ° None’ 

Nov.1949 to June 1950 incl., 9.59¢# 13. 3/35 
& mos. 

Aug.1950 to June 1951, incl., 9.09% 15 3/40 

mos. vs.13 3/35 


Aug-1951 to Dec.1951 incl.,5 mos. 0.57% 15 3/40 


. Feb. 1952 to Aug. 1952 incl., 2.64g= — 15 3/40 
r mos. vs.15 3/40 


. Sept. 1952 to Dec. 1952 incl., 5.83% 17. 5/75 
4 mos. vs-15 3/40 


Feb.1953 to May 1953 incl.,4 mos. §.30%* — SOF Cs, V2 3 oho 
vs.-15 3/40 ea 


# Rate of decline unaffected by rate increased and therefore : e 
attributable entirely to so-called "normal" post-war decline. 
in transit patronage. | 


* Adjusted for extra day in February 195e. 































Roberts 
Exhibit NO. 43 


y CAPITAL TRANSIT COMPANY 


COMPARISON OF PER CENT INCREASE IN FARES WITH 
THE PER CENT OF PASSENGERS LOST FOLLOWING EACH OF 
THE FARE INCREASES SINCE 1945 


Per Cent Increase Over Prior Fares Per Cent of 
Approx. Passengers 


ash okens asse erage* Lost 
(i) (3) (3) 3) (5) 
1. Fare Increase of Sty 


May 11, 1947; fo) 20 20 15.0 6.0 


2. Fare Increase of 
Oct. 31, 1946: 30 16.7 16.7 20.0 2.0 


3. Fare Increase of 
July 16, 1950: 15.4 14.3 14.3 14.6 2.9 


4. Fare Increase of 
Jan. 20, 1952: 0 0 5 1.2 a9 


5. Fare Increases of 
4 Jan.20,1952 and 
Aug. 31,195e: 
(Based on experience 
of the four months, 
Sept.1952 to Dec.1952e 
compared to the four 
- months, Sept.1951 to 
December 1951) 13.3 12.5 20 14.6 5.3 





* Based on token fare increases being given twice 
» the weight of increases in cash fares and weekly 
pass prices. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS BEFORE P.U.C. 
ede WILLIAM C. GILMAN 


v 





was called as a witness on behalf of Capital Transit Company, and, 


caving been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
By Mr. Justis: 


Q Mr. Gilman, will you state your full name? 


A William C. Gilman. 


* e % % m 





~63 Q Mr. Gilman, will you review the long-term trend and current 
isvel of interest rates, particularly as respects public utility bonds? 

A From the early 30's and continuing through the year 1946, inter- 
25% rates in yields declined gradually and substantially. Then from 
1947 until the first part of 1951 yields on corporate bonds moved 
sideways in a rather narrow range. 

However, ever since February 1951, when the Government dropped 
its support of the bond market, we have had a period of increasingly 
firmer bond money and steadily rising interest costs, which reached a 
new peak in 1953 and seems to be still going upward. 

Specifically the average yield on the 40 public utility bonds 
comprising Moody's Composite Index, declined from a high of 6.30 percent 
in the year 1932 to a low of 2.71 percent in 1946. 

The average yield fluctuated narrowly thereafter in the 2.90 
» percent to 3.00 percent range until 1951, and ever since increased 
to 4.58 percent in May 1953. 

The trends for yields of utility bonds rated Baa by Moody's-—- 


FO 


tees is the measure which is assigned by the same rating agency to the 


bonas of Capital Transit Company-- has been about the same. 


=3l- 
The average yield on Moody's Baa public utility bond index de- 


clined from 9.38 percent in 1933 to 3.03 percent in 1946. It remained 
at about the 3.10 to 3.30 percent level until 1951, and increased 
thereafter to 3./7 percent in May, 1953. 


The recent interest rates of all types have been increasing 


rather rapidly in 1953. After it was announced that the Government 
paid the highest rates that has been paid since 1933 for 90-day bills, 
the new issue of long-term government 3-1/4's were sold at the highest 
interest rates for such securities for many years; and since issuance, 
the bonds have dropped about a point and a half below par. 

Also it is well known that interest rates on veterans' loans, 
nousing loans, and agricultural loans have increased in the past few 
wnconths. 

Q What effect does rising interest rates have on the yield on 
ecouity securities? 

A It is a historically demonstrated fact that the yields on 
stock, common stocks and preferred stocks, tend to increase during a 
period ort rising interest rates and price yields on bonds. 

Q What bas been the recent trend of yields on transit company 
bonds and on the 4 percent bonds of Capital Transit Company? 

yr. 70 A I make a continuing study of the yields on transit company 
bonds and find that for a representative group of 16 transit companies, 
the average yield to maturity has increased from 5.08 percent at the 
exc of 1951 to 5.70 percent at the end of March, 1954. For the Baa 
Sea bonds of Capital Transit, the yield was 3.92 percent at the end 
of 1951; 4.05 percent at the end of 1952, and also on March 31, 1953. 
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By Mr. Justis: 


Q Mr. Gilman, what is the significance of a high operating ratio? 


A A high operating ratio means that the amount of cents out of 
each dollar of revenue you take in are small, and therefore bids 
Which have high operating ratios in the nature of 90 to 95 cents 
where you have only five cents out of every dollar you take in to pay 
the interest on your bonds and dividends on your stock are regarded 
by investors as marginal businesses and businesses of greater risk 
than for example an electric company which retains or has available 
20 cents, as this exhibit shows, for the electric utility companies. 
In 1952, they retained about 20 cents out of every dollar with 
which to pay the interest on their bonds and the dividends on their 
stock and retained something for surplus. 
The high operating ratio in all types of business is an 
indication of risk in that business. 
Chairman McLaughlin: To what extent does it reflect in this case 
the fact that the electric utility industry is an expanding industry 
as related to the transit industry which is not such a growing industry? 
The Witness: Well, of course, these figures here reflect past 
facts. I mean those are actual facts. The most significant thing, I 
think the important thing to remember in comparison with say the 
electric industry is that the reason why we have a high operating ratio 
in the transit industry is that between 50 and 60 cents out of every 
dollar we take in goes for wages, whereas in the electric utility 
industry we find that the composite for the United States would be 
in the nature of 17 cents, and it is pretty well known that industries 
wpich have high labor components in their costs are subject to substan- 
tial fluctuations. 
The steam railroads of the United States are another example. 
5f an industry which has a high labor factor. 
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a 
By Mr. Justis: 


Q Mr. Gilman, what were the operating ratios for the year 1952 
for each of the seven transit companies listed in your Exhibit No. 1? 

A For Cincinnati Transit it was 92.1 percent. For Dallas Railway 
and Terminal it was 94.4 percent. For Galveston-Houston, it was 95.5 
percent. Los Angeles Transit, 95 percent. National City Lines, 95.9 
percent. New York City Omnibus, 94.5 percent. St.Louis Public Ser- 
vice Company, 95 percent. The operating ratio of each of these 
seven companies was lower than the 96.2 percent ratio of Capital 
Transit for 1952. 

Q Mr. Gilman, I think you have touched on this briefly but 1 will 
go into it again. What is the effect on transit companies and on 
Capital Transit Company of the large wage component in operating costs? 

A One major basic reasons why transit securities suffer an in- 
vestment favor is the large wage component in operating cost, toget- 
her with the time lag in obtaining fare adjustment with changes in 
waces. The item of wages is the largest single item of expense in 
transit operations. The Capital Transit wages and employee benefits 
together were about 5& cents out of every revenue dollar in 195e. 

The high operating ratio and the large wage component mean that a 
relatively small decrease in operating revenues or an increase in 
wages of the order of 5 to 10 percent will in many cases either 
jeopardize or completely wipe out the net operating revenues of the 
transit operation. 

These changes in revenues, and more particularly changes in 
wages, many times come very suddenly. This means that it is difficult 


it not impossible, because of regulatory procedures involved, to 


. adjust fares promptly enough to avoid a period of operation, either 


if 


oe 


sith a deficit or with seriously inadequate earnings. Obviously, any 
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deficit operations which may be incurred cannot be fully compensated 


for by increase in revenue which may be secured later. The failure 

of rates of fare in the transit industry generally to keep in line 
with the cost of service, including an adequate return has resulted 
in the loss of investor interest and confidence in transit securities. 
it has resulted in continuing a high ratio between operating expenses 
and operating revenue in transit operations generally. 

In other words, a high operating ratio, with net earnings repre- 
senting a much smaller percentage of total revenues than in the case 
of other utilities. If transit fares had been and in the future could 
be kept at levels commensurate with the cost of service, the transit 
net earnings would not be jeopardized by relatively small percentage 
changes in revenues and expenses. Investors would look more favorably 
on transit securities as the additional earnings cushion so pro- 
vided, to protect their investment during the frequently long periods 


required to obtain revenue relief through regulatory channels. 


Q What do you believe would be a reasonably safe operating 


ratio for Capital Transit Company? 

A An operating ratio around the 90 percent level.- I believe 
that first should be allowed on a basis which will give this company 
a reasonable opportunity to earn a total return of approximately 
$2,500,000. This works out to an operating ratio of about 92 percent. 


Q Will you state your reasons why you believe that Capital Transit 
Co. should be allowed fares which would produce an operating ratio 
around the 90 percent level? 


A Primarily because past experience has shown that an operating 
retio much above the 90 percent level endangers the credit of the enter- 
orise and places it in a risky and highly speculative category from the 
anvestor's point of view. For the transit industry as a whole the ope-— 
rating ratio has averaged 92 percent and for the electric industry has 
overaged 75 percent in the period 1937 to 1952, inclusive. There is 
22 inereasing tendency for commissions to recognize the problem of the 
+re-litional rate of return, rate base technique, in bus company 
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regulation, where investment is relatively small in relation to 
expenses. Where rapid changes in expenses take place and where competi- 
tion is keen the operating ratio method is coming into more extensive 
use in the rate regulation of bus companies and trucking by the Inter- 
state Commerce Commission and by other state regulatory bodies. 

in this connection it is significant that in November 1952 the 
Vational Association of Railroad and Utilities Commissioners endorsed 
their report submitted by a special NARUC committee urging regulatory 
agencies throughout the country to adopt the operating ratio theory of 
rate making for bus companies. The committee was headed by Public 
Utilities Commissioner Martin of Ohio and Paouaes representatives of 
the state regulatory commissions of Illinois, New York, Kansas, and 
California. The report did not fix a specific level of the operating 
ratio but suggested that this should be determined with due regard 
to the conditions prevailing in each case. 

In recommending the operating ratio theory, the report found 
that the return on investment theory has not allowed the bus industry 
to raise enough investment money to improve its services satisfac- 
torily. The reasons given were that the bus industry no longer is 
a monopoly and that the risks for the investor in a bus company are 


far greater than they are for an investor in other utilities. 
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r. 38 ROBERT E. HARVEY 


was calied as a witness on behalf of the Capital Transit Company, and, 


DIRECT EXAMINATION 
By Mr. Awalt: 


. Q Mr. Harvey, will you please give your full name, present address, 
> and position? 

A I am Robert E. Harvey, 36th and M Streets, Northwest, Washing- 
1, ton, D.C. I am vice president and comptroller of Capital Transit Company. 


* _, 8 * % & 
me ye § 
Mr. Spiegel: I am wondering, Mr. Harvey, on page 1 of Exhibit MNo.6— 
i. Chairman McLaughlin: Let me suggest you ask only clarifying 
| questions. 
i s * * s | * 


y.172 3 
| Mr. Spiegel: One other thing. Is this rate base the net rate base 


* after depreciation? 


The Witness: This is the depreciated original cost rate base 
a using the cost to the owner first devoting the properties to public 
rr use, and those costs go back to 1871. 


* * * s x 


REL 
BY MR. JUSTIS: 
gg Q You have mentioned return on investments in.other companies as 


one of the factors influencing your decision that approximately ten 
percent is a fair rate of return to Capital Transit Company. Do you 
* have any figures on such comparisons? 3 

A Yes. First 1 should like to state such comparisons are pertinent 
because of the fact that Capital Transit must compete for capital with 
> all other forms of business enterprises, including other utilities and 


uoregulated commercial enterprises. Accordingly, it is appropriate to 
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compare the return in the form of dividends and net earnings on capital 


stock of Capital Transit Company with returns in the form of dividends 
and net earnings on common stock of other companies computed as a 
percentage of equity capital invested in such companies which are able 
to attract capital and maintain their credit. 

The following are the results of some of these comparisons with 
other principal utilities serving the Washington metropolitan area: 

One, the Washington Gas Light Company paid dividends on common 
stock between 1948 and 1952 ranging between 5.93 percent and 6.67 
percent on common stock equity capital. The dividend rate of Washing- 
ton Gas Light Company was increased during 1952 from $1.50 to $1.40 
annually. Net earnings of Washington Gas Light Company available for 
common stock ranged from 6.83 percent to 11.84 percent of common 
equity capital in this five-year period. 

Two, the Potomac Electric Power Company during the five-year period 
from 1948 through 1952 paid dividends ranging between 6.61 percent 
and 8.04 percent on common stock equity capital. The Potomac Electric 
Power Company likewise raised its dividend on common stock from ninety 
cents to one dollar during the year 1952. Net earnings available for 
common stock ranged from 8.42 percent to 11.44 percent of common equity 
capital of Potomac Electric Power Company between 1948 and 1952. 

Three, the Virginia Electric & Power Company during the period 
from 194% to 1952 paid dividends ranging between 5.40 percent and 7.75 
percent on common stock equity capital. Net earnings available for 
common stock ranged from &.8&7 percent to 12.3 percent of common equity 
capital of the company in this period. 

Four, in relation to these utilities serving the Washington metro- 
politan area with which Capital Transit Company must compete for sources 


of investment funds, dividends paid by Capital Transit Company during 
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1 the entire nineteen-year period since its organization from 1934 through 
the calendar year 1952 have averaged only 1.8 percent of the equity 
capital invested in the company. Dividends paid by the company in the 

. five-year period from 194% to 1952, inclusive, have averaged only 4.4. 

Y Percent of such equity capital. Net earnings available for capital 
stock have ranged between 1.58 percent and 5.6 percent of common stock 
equity capital of Capital Transit Company from 1948 to 1952. 

Dividends and net earnings of Capital \Transit Company in the five- 
yeard period from 1948 to 1952, therefore, have been substantially 
less than those in the other principal utilities serving the District 
of Columbia and surrounding metropolitan areas. Certainly these 
comparisons indicate that dividends and net earnings of Capital Transit 
over a period of years and at present have been inadequate as compared 
to the other utilities serving this area. 

In view of the risks of Capital Transit Company, the dividends 
and earnings of the company should actually be greater than the other 
type of utilities such as those to which I have referred. All of 
these facts have reinforced my conclusion that a rate of return of 
approximately ten percent on the depreciated aboriginal cost weighted 
rate base computed according to the Public Utilities Commission for- 
mula is necessary at the present time and for a reasonable future 
period in order to provide a fair and reasonable return for Capital 
Transit Company. 

Q Have economic conditions any effect on your decision? 

A Yes. It is obvious that economic conditions at present are 
* “at an inflated level and that the value of the dollar has declined 
substantially to about one-half of its pre-World War II level. 
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Very few informed people believe that we are ever going to return to 
the so-called normalcy of a one hundred cents dollar based on 
pre-World War II standards. 

Many think it possible that inflation will continue indefinitely, 
or even likely to go higher, owing first to the indexed floors 
under wages and farm prices, which have a ratchet effect on each 
other and secondly the greater ease with which the increased public 
debt and interest charges can be carried by the govenrment. 

If the general economy has reached a new plateau, as many 
people believe, and the worker, the farmer, and the commercial enter- 
prises of the country are earning wages or profits based on the present 
day value of the dollar, it is manifestly unfair to capital invested 
in Capital Transit Company and the company would be placed at a con- 
siderable disadvantage in competition with other sources of financial 
investments, if it should be restricted to minimm rates of return 
based om pre-World War II levels. 

& a a SB & 

Q Are there other evidences of changed economic conditions where 
the government has recognized the present permanently inflated level 
of values? 

A Yes. Evidence of changes in economic conditions of a permanent 
nature is manifested by the adoption by the Bureau of Labor 8tatistics 
of a change in its base period beginning this year of the Consumer 
Price Index from the years 1935 to 1939 to a new base period covering 
the years 1947 to 1949. Also, beginning this year there is a change 
vy the Bureau of Labor Statistics in the base period of the Wholesale 
Price Index from 1926, as equalling one hundred, to the base period 
vears of 1947 to 1949. 
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These changes in base periods from pre-World War II periods to 
the post-World War II period of 1947 to 1949, indicate the recognition 
by the federal government of a permanent change in economic conditions 
today as related to pre-World War II levels. | 

It is interesting to note in this connection that, despite the 
recency of such base periods which use the years 1949 to 1949 as 
equalling one hundred, the present Consumers' Price Index for Washing- 
ton, D.C., as of February 15, 1954, compared to the 1947 to 1949 
period base of one hundred is already 113.0 and that the Wholesale 

Price Index for all commodities for March 1953 is 110.1. Inflation 
continues. to spiral upward, therefore, even from its post-World War II 
level fixed by the federal government from the years 1947 to 1949. 

Q What about economic conditions in the transit business and 
in the Capital Transit Company? 

A Investment risks in the transit industry generally and in 
Capital Transit Company in particular are high resulting from drastic 
fluctuations in net income. Such wide fluctuations in net income have 
been due primarily to the following factors: 

One, the margin between revenues and expenses in the transi} in- 
dustry is too narrow to absorb rising costs without loss operations, 
due to the time lag between the date of wage and other cost increases 
and the effective date of fare increases required by the regulatory 
processes. Such fare increases have become frequent in the post-war 
years, due to the general inflationary trends which have prevailed in 
the economic field in the years subsequent to World War II. 

Two, these inflationary trends which have been evidenced to a large 
extent by wage increases have had a severe impact on the transit indus- 


+ry due to the fact that wage costs constitute over seventy-three per- 


cent of the company's total operating expenses, while in other utility 
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> industries, notably the electric industry, wage costs have been a 

. much less important factor. 

Moreover, this Commission has made provision for automatic adjust- 
ment of certain rates of the electric company in this city by providing 
for fuel clause adjustments which have automatically and immediately 
compensated the company for a substantial element of the increased 

cost of operation which have not been similarly or promptly compensated 
for in the transit industry. 

Since the Commission has made provision for automatic and immediate 
adjustments of rates in the electric company covering a substantial 
element of cost similar to the labor cost in the transit industry and 
in view of the absence of such provision for immediate rate adjustments 
in Capital Transit Company, the reason for the necessity of more 
prompt determination by this Commission of rate applications by 
Capital Transit Company should be readily apparent. 

Three, coupled with the time lag in obtaining fare increases and 
the substantial increases in costs of operation under present inflated 
economic conditions, it has been the failure of the transit companies 
generally to obtain adequate fare increases to meet such rising costs 
and provide a fare (sic) rate of return. This is particularly true, 


at this time, due to the failure of the revenue yields of the fare 





increases of August 31, 1952, to provide even the low rate of return 
which the Commission itself says is proper. 


The inadequacy of the fair increase granted to the company during 
the post-war period is illustrated by Mr. Gilman's Exhibit No. 5 which 
shows the grossly inadequate rates of return earned by the company in 
this period. Compare these low rates of return with the fact that the 
lowest rate of return for the company during these years has ranged 
from six and a haif to seven percent. 


The low returns earned by the company during the entire post-war 
period from 1946 to 1952 emphasize the extent to which the balance of 
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investor and consumer interests has been titled unfairly in favor 


of the passengers during the past seven years. 


Four, the industry is subject to competition from private automo- 
biles and taxicabs.Such competition results not only in loss of revenue 


but also higher costs of operation due to slower running schedules 
caused by increased traffic congestion. 


Five, the amount of invested capital is small compared to the 
volume of business thereby increasing the degree of risk. For 
example, the ratio of rate base to annual gross operating revenue 
of Capital Transit Company is less than one to one; that is, the rate 
base allowed by this Commission is less than the annual gross operating 
revenue. While in the electric utility indice. bthe ratio of net 
investment to annual gross operating revenue averages $3.08 to $1.00, 
and in the natural gas industry this ratio averages $2.66 to $1.00. 

According to a study made by the Public Utilities Commission of 
Ohio of comparative operating ratios and rates of return of various 
utilities as reported by the National Association of Railroad and 
Utilities Commissioners, if a regulatory body attempting to fix rates 
so as to produce six percent rate of return overestimates gross 
revenues or underestimates expenses by five percent, the electric 
utilities will still earn about four and a half percent on their 
investment; but if a similar error were made in a transit case, 
handled on the same basis, the estimated six percent return would be 
transformed into a seven percent loss. | 

Of course, on the basis of these facts, the investor assumes a 
mich greater degree of risk and is therefore entitled to a much higher 
rate of return on investment in the transit industry than on other 


utility investments where there is a much greater degree of safety. 


“¥ 
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This study made by the Public Utilities Commission of Ohio, which 
shows the effect of overestimates of gross revenues and underestimates 
of expenses by the regulatory commissions, in my opinion, brings into 
sharp focus one of the principal reasons for the failure of Capital 
Transit Company to earn even the low rate of return which has been 
allowed to the company by this Commission since 1948. This high 
degree of risk of investment in the transit business should be com- 
pensated adequately by a much larger rate of return in relation to 
the other monopolistic types of utilities where there is a much greater 
degree of safety. 

The time lag in granting fare increases to this company, coupled 
withthe sudden impact of rising costs of operation, with no provision 
for immediate rate adjustments as has been provided for the elctric 
company, the inadequacy of allowed rates of return and the unrealis- 
tically high estimates of revenue yields on new fares of the company 
have combined to depress earnings and the market value of the com- 
pany's stock to the point where the Commission should recognize the 
unfair balancing of interests in favor of the passenger during the 
post-war years and now permit prompt and adequate fares to become 


effective as proposed in the tariff filed on April 3, 1953. 


a * + a % * 
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CROSS EXAMINATION 
By Mr. Harrison: 
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: tr.439 Q Would the use of private automobiles rather than relying 


upon mass transportation, contribute materially to the congestion 
in the downtown area? 

A I think it already has and I think it will continue to do so in 
view of the increases in automobile registrations that are shown year 
after year in the District -- in the metropolitan area. 

Q Isn't that one of the things that Transit has been talking about 
for some time -- the number of people transported in a bus compared 
to the number of people transported in private automobiles going to 
and from work? 

A That is right. 

Q Doesn't slower operation due to congested traffic conditions 


tr. 
result in generally less attractive service and eo loss in 


passengers as well as increased operating expenses 
A It does both of these. It decreases the attractiveness or 


the speed of the service and it also increases operating expenses. 


we % % & x 
* tr.4S0 
Chairman McLaughlin: The present investors, however, haven't 


suffered very much from the situation prior to 1946, have they? 

The Witness: What do you mean by "present investors"? We have 
some 2,200 stockholders. Some of those people have paid as much as 
$150 on a before split basis for their stock. I know one gentle- 
man With a substantial holding who told me he paid on an average 
better than $100. He certainly suffered very much. The stock value 
today on the market is worth about 60 percent of its present book 
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value which is after the write off of all of those’ intangibles, 
and don't forget one quarter million of the intangibles was an 
amount received that the chief accounting auditor of this Commis- 
sion stated represented an arm's length transaction as I recall, an 
actual payment in funds which was still written off on November l, 
1951 when the stock split was authorized by this Commission, in spite 


of the fact that it did not represent an actual payment. 


m x * ae * 


. tr. 481 
By. Mr. Harrison 


Q You. referred to some stockholder paying $150 per share for his 
stock. How many such stockholders are there in the company today? 

A There may be a substantial number. I haven't made any 
survey of it but there may be a number of then. 

Q That means they acquired that stock prior to 1933, does it not? 

A Probably in most cases, because the company has not issued 
enough since 1933 to keep the market value of the stock up commensu- 
rate with the book value. 

Q And it never has been that high since, has it -- $150? 

A I don't know. You mean the market value? 

Q Yes. 
A I don't know whether that is true or not since 1933. 

Q That stock you are speaking about was stock in a predecessor 
company, not Capital Transit, wasn't it? 

A That is right. It still was paid by those stockholders. 

Q How much was that stock worth in 1935 to 1945 in that ten 
year period, what was the market price of it? 

A I don't have all of that period. I have maybe some of it that 
I could refer to. 


Q Well, the approximate market value of it? 
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A In 1936 the average market price was $14.50, in 1937 it was 
$11.56, in 1938 it was $8, in 1939 it was $11.38. 

Q I didn't ask them all. I just wanted the approximate period. 
Would that be representative for that period? 

A That was the low point. It began to climb up from there. 

Q Then in 1936 when that stock was selling at $14.50, that 

a who bought and paid $150 per share had already suffered his loss 
in his original investment, had he not? 

A I don't think that affects the value of the property that is 
being used up to furnish transit service to the public, Mr. Harrison. 
That was original cost. In other words, this Commission as I recall 
has used original cost with every other public utility in the city, 
and with this company, since 1940-something. 

Q Has there been a time in the history of Capital Transit Company 
when that owner could have sold his shares at anything near $150? 

A No, unfortunately I think he has suffered some loss since the 
amount that he paid -—— he may still be holding it. In the case I 
mentioned he hadn't suffered any loss because he still holds the 
stock. That illustrates the very point I am making, that earnings 
and dividends of this company must be increased if the financial 
integrity of the company is to be maintained. I don't think the 
public regulation contemplates that investors in a public utility 
will suffer that type of loss. 

Q Is it your opinion that this Commission should now fix rates 
that would compensate one for what he might have paid for stock 25 
or 30 years ago? 

A I believe they should compensate for the capital invested in 


the company, whenever that was paid in. 
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tr.4gy Q Is it your opinion that the Commission should now fix rates that 


will compensate an investor for all the economic losses that have been 
occasioned by whatever economic forces were in effect during the 
past 20 or 30 years? 

Mr. Awalt: I object to that question, It is too broad. 

Chairman McLaughlin: I think the question is a little broad but—- 

Mr. Awalt: “All economic factors that have taken place over the 
decade." What are they? . 

Chairman McLaughlin: I think the witness has laid himself open to 
that type of examination. Would you rephrase your question, Mr.Harrison? 

Mr. Harrison: ‘Yes. 

By Mr. Harrison: 

Q Is it your opinion, Mr. Harvey, that this Commission should now 
fix rates that the present riders of Capital Transit should pay to 
make good to an investor who 20 or 30 years ago paid $150 for the 
stock, and which stock has been reduced in value by economic forces 
over which neither he nor I nor you had control, so that he can get a 
fair return now in the $150 per share he paid for that stock in 1925 
or 1930? 


tr4SS A Absolutely, the investor is entitled to that. The only economic 


> 


° 


a 


force that has attempted to drive the value of this stock down, the 
greatest economic force is the failure to grant fair relief for this 
company in order to permit it to earn a fair and reasonable rate of 
return and this Commission has control over that. Certainly it would 
not be equitable for this Commission to exercise that type of control 
and force the fair value of the stock or the market value of the stock 


down and then say that is an excuse not to restore it at a later date. 
That wouldn't be equitable in my opinion. That is what would be the 


natural result, if there is any other answer to that question. 
* = * : * % * 
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REDIRECT EXAMINATION 
tr.530 * * * * = * 


By Mr. Awalt: 
Q Have you attempted since that cross-examination to get statis-— 


tics on taxi-cabs from the Commission? 
. A Yes. I haven't been able to get any financial statistics. The 
only thing that I have available to me are figures showing the number 
of taxi-cabs in operation: for various periods of years, included in 
the annual report of the Commission. There is nothing of a financial 


nature in this report. 
Q Does it show the growth of the taxi-cabs? 
3 A Yes, sir. If you would like me to read that; 


> In 1943 there are 5235 cabs authorized for operation by this 
Commission. That has gone up to in the year 1952, 9,944 taxi-cabs auth- 
orized to operate by the Commission. Of course, those cabs are in 
competition with this company. 


In other words, that is an increase of almost 100 percent. 
i In a ten year period. 


* * cd a cd * 


*+¢r.900 In addition to these total increased costs which are firm obli- 
gations of the company aggregating over $380,000, the company is 


subject to certain additional increases in cost of a contingent nature. 


¥ One of these costs is the escalator provision of the labor contract 
x which provides for an increase of one percent in wage rates for each 
° one point or portion of one point in excess of one half of one point 
‘i rise in the Washington, D.C. revised consumers' price index. The 

: May 15, 1953 consumers' price index for Washington, D.C. indicates 

. that this index is again on the rise with a likelihood that the next 
F quarterly index to be published as of August 15, 1953 will require a 
m one cent wage increase. Such a one cent wage increase will amount 

o to an annual increase in the company's expenses of $92,000. 


% * % * * * 
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TR 1131 
FRED KLEINMAN 


was duly sworn and, being examined by counsel, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Harrison: 

Q Mr. Kleinman, will you state your name, address and 
occupation, please? 

A My name is Fred Kleinman -- K-l-e-i-n-m-a-n. My office 
is at 160 North LaSalle Street in the City of Chicago, Illinois. 
I reside at 1220 North State Parkway in the City of Chicago. 

I am the Chief of Accounts and Finance of the Illinois 


Commerce Commission. 


\ 


v 


ca 
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Q. Mr. Kleinman, have you made a study of the corporate and 
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financial history of Capital Transit Company, together with current 
economic and financial conditions, in order to arrive at a conclusion as 
to the fair rate of return to be allowed this company on its District of 


Columbia operations ? 


A. I have. 
Q. What was the nature of that study? 
A. With respect to Capital Transit, I reviewed its corporate 


and financial history from organization to the end of 1952. I paid special 
attention to its investment in plant and other assets, its capitalization as 
has changed from time to time, the reacquisition and refunding of its debt, 


the earnings as reported at the time and as later adjusted, the history of 
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its dividends, the prices at which its securities sold on the open market and 
briefly reviewed the history of its rate case findings. I dso reviewed 
briefly the exhibits prepared for the purposes of this case. 

With respect to current economic and financial conditions, I have 
reviewed my data on the cost of money generally and on other factors that 
are related to the cost of money, such as the current situation with respect 
to the requirements for additional capital. 

Q. In arriving at your conclusion as to fair rate of return, what 
general principles do you follow? 

A. If the fair rate of return is one to be applied either to a 


prudent investment or an orginal cost depreciated rate base, then the fair 


a 


io rate of return is the contractual cost of fixed income bearing securities 
outstanding on the property, together with an allowance for common stock 
> that will maintain the common stock at a given level. 
In general, that level should be a point above the equity behind that 
. common stock on an original cost basis. However, when I examine into 
the circumstances surrounding this company, it is my conclusion:that 
the appropriate level at which the common stock should be maintained 
must be determined on a basis which will be peculiar to this company. 
> Further, in general, the existing capitalization forms the basis of 
oo at the average rate, always with the exception that special con- 
= oie, may exist which would warrant alternative treatment. Those 
special conditions in my opinion exist in this case. 
To the fair rate of return so arrived at two tests must usually be 
applied: 
(1) A demonstration that the resulting rate of return will 
permit the raising of additional capital if needed; and 
° (2) A demonstration that the integrity of the investment in 
the company will be maintained. 
‘ Although not involved in this case, if the fair rate of return is to be 
applied to a rate base, other than prudent investment or original cost 
depreciated, then, in my opinion, the rate of return must be determined 
on different principles. 
I see no propriety in using the replacement cost of capital as being 


2 fair rate of return on a prudent investment or original cost rate base. 
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My reason is that if the allowance on the common stock is appropriately 
determined, then departure from the actually sustained cost of the senior 
securities, by using the replacement cost of capital instead of the actual 
contractual cost, will automatically give the common stockholder more 
or less than the amount that has been determined to be his appropriate 
allowance. 

Q. What consideration do you give to the earnings of other com- 
panies having similar risks to the utility whose rate of return you are 
considering? 

A. In general I believe that the stock market has effectively 

V1144 
measured the difference in risk between utilities and all other types of 
investment and, therefore, it is unnecessary to examine into the earnings 
of other enterprises. 

The amount of new capital that has been raised by the utilities in 
recert years is an indication that the earnings allowed to utilities have 
been sufficient over the years to warrant investor acceptance of their 
securities, and thatinvestors are willing and do advance substantial sums 
of money to utilities at relatively low rates. 

Stock market data, therefore, in my opinion, gives an effective 
basis of measuring the returns needed, and the returns so found, in my 


opinion, can be accepted without any comparison with earnings of other 


types of business enterprise. 


When I go from the general utility field to the specific company with 


which I am dealing, I give predominant weight to the stock market data 
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on that specific caompany. I do use comparisons with data on other com- 
panies in order to find whether special circumstances exist with respect 

to the company with which I am dealing. Where these comparisons indicate 
special circumstances, I believe it is necessary to inquire into the situation 
further and to determine what the circumstances are and how they operate, 


and whether or not some special significant characteristic is present that 
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would require either the substitution of average data revealed by other 
utilities for the data on the specific utility with which I am dealing or, on 
the other hand, whether an adjustment must be made with respect to the 
data revealed by the utility for these certain special influence or character- 
istics. 

Q. Can you give some examples from your past testimony of the 
nature of such special treatments ? 

A. Yes. In dealing with intrastate operations of the Bell System 
companies, it is my opinion that it is necessary to distinguish between 
rate of return on such intrastate operations and the stock market data, 
which is, of course, for American Telephone and Telegiavh Company and 
the Bell System as a whole. 

In dealing with a combination company, I believe it necessary to de- 
termine whether or not one of the utilities in the company deserves a higher 
is of return than the other and, therefore, how the two sdhould become 
composite in order to arrive at the known stock market data dealing with 


the company. 


> 


=> 
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Where, for example, in the case of the gas company, there is a sub- 
stantial investment in natural gas resources, and in pipe line facilities, as 
well as in distribution facilities, the known stock market data for the 
company must be adjusted in order to reach an adequate determination for 


the distributing business standing alone. 


b Lit6 2. Is the rate of return a constant amount in your opinion? 


ov 


be 


» 


e 


A. In my opinion, it is not. 

Mr. Awalt: Pardon me just a minute, I didn't get that question. 
Would you read it, please? 

(The reporter read the question as follows: "Is the 
rate of return a constant amountin your opinion?") 

The Witness: In my opinion, itis not. It should fluctuate as 
between utilities having marked similarities; it should fluctuate as current 
economic conditions and financial conditions change, and it should 
fluctuate as the amount needed, as an allowance on the common-stock, in 
order to maintain that common stock at any given level changes. 

By Mr. Harrison: 

Q, What are the current economic conditions to which you gave 
consideration in your conclusions for this case, Mr, Kleinman? 

A. The first of the current conditions that I consider as im- 
portant is the condition with respect to the extraordinary demand for new 
capital that has been effective during the past several years. 

The second condition is the increase of the cost of bond and preferred 


stock money since 1946 in relationship to the decline in the costs of such 


-81U7 


money to 1946. 
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The third condition is the current requirement of investors in com- 


v mon stocks and the implication of this requirement to the fair return to 


Ww 
m be allowed, 

In my opinion, these three financial conditions are paramount and 
= reflect all the other economic and financial conditions affecting the . 


American economy in so far as such conditions would affect the fair 
return to be allowed a public utility. 

As I stated previously, it is my opinion that public utility securities 
are now sufficiently seasoned in the security markets so that it is no 
longer necessary to examine into the returns being earned by other 
industry in orderto arrive at the returns that should be allowed a public 
~  wtility umder the old doctrine that rate regulations should be designed to 
» permit the utility to realize, under comparable risks, earnings compar- 
** able to those generally enjoyed by other industries. 

This relation of risk and required earnings has been made by a 
scfficiently large group of investors so that we need go no further today 
» than to examine the ctility security data in order to arrive at the return 
that should be allowed public utilities. 

Q. What is the basis for your characterization of the current 
situation as one of extraordinary demand for new capital? 

. 

als A. I have reviewed data that in my mind is indicative of the 


demand for capital in the United States which I think justifies the use of 


» the term "extraordinary demand for new capital, "' 
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Have you prepared this data in exhibit form? 
I have. 
Is it set out on the one-page exhibit designated 'New 
Capital Flotations and Change in Federal Debt Held by Public since © 
January 1, 1919 - by Years"? 
A. It is. 
Off the record? 
Chairman McLaughlin: Off the record. 
(Off the record. ) 
Chairman McLaughlin: On the record. 
Mr. Harrison: I ask thatthis exhibit be identified as Number 24. 
Chairman McLaughlin: It may be so marked. 
(The document referred to was marked 
for identification as Commission 
Exhibit 24, ) 
By Mr. Harrison: 
Q. Now, Mr. Kleinman, will you describe Exhibit 24 and point 
cut the significance you attach to it? 
A. On this exhibit I set out, as nearly as I can obtain comparable 


data, the two factors in demand for capital -- namely, the change in out- 


9 
standing federal debt, and the new capital flotations. 


The data for new capital flotations is taken from: Commercial and 


Financial Chronicle, particularly for the period from 1929 on. I have 
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eliminated from the amounts reported by that source of data, the re- 
funding operations that have taken place each year because, although | 
these refunding operations obtained capital from new sources, they pay 
back a substantially equivalent amount of capital to other suppliers of 
capital. 

The data on new capital flotations, covered by Columns (c) to 
(g), shows, first, in Column (c) the total of new capital flotations. In 
Column (d) it shows the amount included in the column which represents 
corporate flotations, and in Columns (e), (f) and (g) are shown the 
details of the amount of new corporate capital flotations. 

Flotations by investment trusts and similar corporations are in 
Column (e); by public utilities in Column (f); and by all other corporate 
enterprises in Column (g). 

The amount shown for investment rrusts, et cetera, is segregated 
for the purpose of showing the amount so involved in the years 1929 and 
1930. My reason is that the new capital so raised, particularly in the two 
years mentioned, was used to invest in capital already outstanding on 
corporate enterprise. In particular, the amount of 2 billion 222 million 
dollars in the year 1929 represents in large part the mvestment in 
holding companies which, in turn, invested in the capital securities of 
public utilities. 

It will be seen when the appropriate adjustment is made to the 1929 
figure for the investment trust capital reaised during three years, that 


the amount raised from 1948 to 1952 indicate the flotation of new capital 
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securities substantially larger than those of the immediately preceding 
years, and larger than those of any of the years preceding the stock 
market crash in 1929 and 1930. . 

It will be seen from Column (f) thatpublic utilities have, in the last 
six years -- that is, since the end of World War II -- required what can 
be truly denominated extraordinary amounts of new capital. 

In Column (b), I give the change for the year in federal debt out- 
standing. For the years 1919 through 1936, the change is for the govern- 

' ment fiscal year June 30 to June 30. For the subsequent years the change 
is for the calendar year énding December 31. 

it might be preduent to note that the total United States Government 
debt held by others than federal agencies and trust funds stood at 36 
billion 176 million dollars on June 30, 1936, and at 36 billion 637 million 
doliars on December 31, 1936. This indicates that the gap caused by the 

B change in the basis of the figures is too small to have any substantial 
1151 
effect on the validity of using those figures. 

It is, however, important to note that the change in federal debt is 
a complex figure, and requires further explanation. = 

Q. Have you prepared in exhibit form the date on that subject? 

A. I have. 

Q. Is that captioned "Sources of Increased Holdings of Federal 
Government Debt, direct and Fully Guaranteed, Held by Public since 
January 1, 1951 - by Years"? 

A. I note anerror. That should be January 1, 1941, instead 


of *51. 
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Q. Yes; I am sorry. 
Is that it? 
A. With the heading so changed, that is the exhibit I prepared. 


Mr. Harrison: May the exhibit be corrected to show the January 1, 
1941, instead of 1951? 

& I ask that be marked for identification as Exhibit Numbered 25, 
Chairman McLaughlin: It will be so marked, 

(The document referred to was marked 

for identification as Commission 
es Exhibit 25.) 

By Mr. Harrison: 

1152 @ Mr. Kheinman, will you please explain Exhibit 25 and point 

» out the significance you attach to it. 

A. On this exhibit, I present for each of the years 1941 through 
1952 the change in theboldings of federal government debt, both direct and 
fully guaranteed, held by the public, segregared by major sources, 

s The figures in Column (b) show the total change and are the same 

figures presented in Column (b) for Exhibit 24, for the same respective 

e years. 

In Column (c) there is shown a change in the holdings by the Federal 

Reserve Banks, and in Column (d) that for commercial banks. 

To a great extent, these two sources are not available for invest- 
ment in corporate securities, although commercial banks do buy 


corporate securities for their trust funds. 
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It will be seen that a major portion of the reductions in the holdings 
of Federal government debt arose in these two classes of holdings and 
this did not increase the amount of funds available for investment in 
utility securities. 

In Column (e) is shown the change in amount of federal government 
debt held by mutual savings banks. 

It will be seen that this source contributed substantially to the 
floating of government debt until the year 1947, since which time they 


have reduced their holdings in this class of securities. 


71153 The same situation, only more pronounced, is apparent for insur- 


amce companies, shown in Column (f). 

It must be recognized that insurance companies are an important 
source of debt capital for public utilities. 

In Column (g) is seen the data for other corporations. 

It is my opinion that the variation in the figures shown, first, for 
the years 1941 to 1944, the investment in government debt securities by 
corporations of the funds these corporations accumulated because of the 
fact that depreciation accruals and retained earnings could not be 
invested in new plant due to the scarcity of men and materials during the 
war period. 

The decline seen for the years 1945 through 1947, in my opinion, 
resuits from the investment of these same funds in new plant required 


by these corporations. 


15H 
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The figures since that time represent funds held on hand by corpora- 
tions for their corporate purposes, as well as the temporary investment 
of capital reaised by corporations pending subsequent investment in plant 
or working capital. 

In Column (h) is presented the amounts for state and local govern- 
ments be a source of capital not generally available to public utilities - 
and, in my opinion, represents the continued accumulation of pension and 
other funds. | 

Columns (i) and (j) show for individuals -- first, the investment in 
Savings bonds, in Column (i); and, second, in all other government debt 
securities, in Column (j). 

It will be seen that individuals have accumulated a very substantial 
amount of savings bonds during this period and, hence, have removed 
from investment in other securities a substantial amount of available 
capital, 

If the government changes its policy and begins to pay off this class 
of debt, much of this money will become available for investment in 
corporate securities. 

Column (j) indicates that since the end of World War II there has 
been a tendency for individuals to divest themselves of federal government 
debt securities, other than savings bonds, previously acquired, 

In Column (k) is shown the data for miscellaneous investors, a term 
used to designate savings and loan associations, dealers-<and brokers, 


foreign accounts, corporate pension funds and non-profit institutions. 
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It will be seen that, in general, this class of investors as a group 
P have increased their holdings in federal government debt, 

When data on this Exhibit 25 is collated with the data on Exhibit 24, 
adjustment must be made for the fact tha mutual savings banks and 
insurance companies have reduced their holdings of government debt, 
and since the funds they have available for investment have not been 
t reduced they have this additional capital available for investment largely 

in corporate enterprise. 
y 1155 . ; 
: It must also be borne in mimd that the figures for new capital 
flotations for corporate enterprises in the years 1946 and '47 are in 
addition to the funds realized by these corporations from the substantial 
amounts of government debt which they had acquired during the preceding 
A, period. 

Finally, one major source of capital, particularly of common 
stock capital, is still available, being investment of individuals in govern- 
ment savings bonds, which may be freed in the future. 

‘: Collating Exhibit 24 and Exhibit 25 supports my conclusion that all 
factors involved in a determination of fair rate of return er be viewed 

» in the light of an unprecedented demand for capital. This demand has 
caused an increase in interest rates for new debt capital and a corres- 

» ponding, aithongt smaller, change in bond yields, as well as in individual 

dividend wis Ids. 

However, the importance of this factor is greater in the case of 


companies that are in need for substantial amounts of capital for meeting 
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construction requirements than it is for companies that have no such need. 
> The factor here is of much less importance in the case of a company that 


does not need additional capital, such as Capital Transit -- 


©. What is the — 
A. -- and other companies have that need for capital. 


Q. What is the source of the data you used in preparing 
1156 ; 
Exhibit 25, Mr. Kleinman? 
, A. The data was obtained from the Federal Reserve Bulletins 
that are available quite generally, and are a source for this kind of 
information, 

Q. In a previous answer you stated that the second of the 
current conditions to which = gave consideration was a trend of yield 
from bond money and preferred stock mdney./ Have you prepared an 
exhibit on this subject? 

A. I have. 

Q. Does that bear the caption ''Moody's Average Yields in 
Per Cent, Public Utility Bonds and Preferred Stocks"? 

A. It does. 

Mr. Harrison: [I ask that document be marked for identification 
* as Exhibit Number 26. 

Chairman McLaughlin: It may be so marked, 
(The document referred to was marked 


for identification as Commission Exhibit 


26.) 
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By Mr. Harrison: 
Q. Now, Mr. Kleinman, will you explain Exhibit No. 26, please, 
and indicate the significance you attach to the data shown thereon? 


A. On this exhibit, there is presented the annual average yield 





to maturity at market prices current in the periods shown expressed in 
115 fer cents on public utility bonds of four ratings as reported by Moody's. 
The tabulation begins with the year 1919. 

It will be seen that in general the rates required by investors in 
public utility bonds during the years 1919, 1920 and 1921 were substan- 
tially the rates of return that commissions and courts allowed public 
utilities as a fair return during that period. 

Beginning with 1922, there was a drgp in investment rates. The 
rise during 1932 was relatively small for the AAA bonds but important 
for the other ratings. In fact, bonds rated BAA sold at a higher yield 
basis -- thatis, at a lower per cent of the primcipal amount at any given 
interest coupon rate -- in 1933 than they did during the 1919 to 1921 
period. 

It will be seen that there has been a substantial decline in interest 
rates subsequent to 1935,. Comparing the data for 1935 with that for 
1946, shows a substantial decline in interest rates had occurred during 
the in interim. Since 1946 there has been an irregular increase in the 
yields required by investors on public utility bonds. 

At the bottom of the page I show some additional information. 


First, under "Monthly Averages", I show the lowest monthly average 
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which occurred in the year 1946, 
> It will be seen that the decline in interest rates from those pre- 
vailing during the 1920s and early 1930s was very substantial, interest 
— in 1946 being in general less than half of the former rates. 

On the following line there ig presented for the monthly -- on the 
following lines, there is presented the average for 1953, calculated from 
-- by me from Moody's weekly averages. 

It will be seen that the yields required by investors in public utility 
bonds have increased, so that by June, 1953, the yields are comparable 
> to those in the 1935 to 1937 period for AAA and AA bonds, although they 
are still lower for bonds rated A and BAA. 

While all of the required yields have risen since the low point in 
1946, the bonds having the lower rating, indicating greater risk, have 
risen by a smaller per cent than those having the higher rating, and, 
therefore, the lower risk, 

Bonds of Capital Transit now outstanding are rated BAA. 

In column on the right-hand side of the series of columns headed 
"bonds", there is presented the ratio obtained by dividing the yield on 
AAA bonds by that on BAA bonds. The smaller the figure shown im that 
column, the higher the investment evaluation of the difference in risk 
» between the best grade of utility bonds and the grade rated BAA. 

It will Be seén that*in' 1919’ atid 1920 this’ratié was approximately 


82. It declined somewhat and rose irregularly to 85 in the year 1928. 


on 
a then it declined rapidly to reach 46 in 1933. It then rose substantially 
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but irregularly, and stands at the present time at 89.5 as compared to 91, 
the highest shown on the tabulation -- 91 being the data -- the very recent 
one -- April 1953. 

It will be seen that during the war period beginning with 1941, and 
throughout the post war period, the confidence of investors in utility bonds, 
even of those rated as being inferior, was high and, consequently, it can 
reasonably be stated that during the years 1944 through 1952 for the com- 
paratively low yield of about 3-1/2 percent, without any possibility of sub- 
stantial appreciation, investors are willing to buy large aggregates of 

» fixed interest securities of an inferior rating. 

In my opinion, this situation indicates that a fair return to a public 
utility should be substantially below those allowed prior to the depression, 
and even those allowed prior the war. 

In the two columns on the right-hand side of the exhibit, there is 
listed for the years 1946 through 1952 and for the months of January 
through June, 1953, the average yields in per cent on the two top grades 
of utility preferred stock, 

This tabulation was not available prior to 1946; 1946 is the year of 
lowest yields on bonds and also I believe on preferred stocks. 

it will be seen that current yields are about 1 per cent above the 
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. 1946 lows, being 4. 44 per cent and 4.82 per cent as against 3.48 per 


cent and 3.77 per cent. 


Capital Transit has no preferred stock outstanding. 
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Q. Mr. Kleinman, have you made a study showing bond yields 
on other than bonds of public utilities? 

A. Ihave. A summary of my study is presented in an exhibit 
I prepared, 

Q. Is that entitled "Bond Yields Per Cent Per Annum"? 

A. It is. 

Mr. Harrison: I will ask that document be identified as Number 27. 

Commissioner McLaughlin: It may be so marked. 

(The document referred to was marked 
for identification as Commission 
Exhibit 27.) 
By Mr. Harrison: 

Q. Mr. Kleinman, will you explain Exhibit 27 and show the 
Significance that you attach to that exhibit? 

A. The usual reference by commissions and courts in dealing 
with rate of return has been to the earnings that could be derived from in- 
vestments in Government bonds, high grade municipal securities, high 
grade corporates, which, I believe, should be restricted to the AAA and 


AA corporate bonds. 


It will be seen, for example, that in 1920 when commissions were 
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allowing between 7 and 8 per cent fair rate of return on a reproduction 
cost rate base that the yield on government bonds was 5.32 per cent; the 


yield on municipal high grade bonds was 4.98 per cent; the AAA corporate 


bonds -- the yield was 8.12 per cent; and the yield on AA corporate 
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bonds was 6.59 per cent. 

It will be seen that these -- 

Q. Mr. Kleinman, will you state again the yield on the ebeneials 
AA bonds ? 


I think you said -- 


A. It should be 6.12 per cent. 
rR Did I say 8? 
Q. I think you said 8. 12. 
What is the correct yield? 
A. The correct figure, as shown by the exhibit, is 6.12. 
Q. And then what was the yield on the AA corporate bonds -- 
6.59, did you say? 
i. A. Six point five nine. 
sd Q. Will you continue with your explanation of the exhibit? 
0 A. It will be seen that these sntevwsi rates follow quite generally 
the pattern I discussed in dealing with public utility bonds. 
: It will be seen that at the ecgantt time the yield on governments is 
pe 09 per cent; that the municipal high grade is 2.73 per cent, and that 
c on AAA corporates it is 3.34 per cent, and on AA corporates itis 3.41 
per cent. 
y By "present time", I really mean data for the month of May, 1953, 
which is as late as the data I have on a comparable basis. 
The data I have used on this Exhibit 27 comes from the Federal 
>» 


Reserve Bulletins. The reason for the yields of three different types of 
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government bonds by the Federal Reserve is to use the types that are 
quite generally outstanding, and available for investment, for the various 
periods. 

The partially exempt securities in 1919 to, roughly, 1932 were, of 
course, subject to exemption for ae purposes. At that time the 
income tax was not anything like the burden it is today. 

It was the predominant type of security outstanding at that time, 
and I believe the security to which commissions and courts had recourse 
in arriving at their judgment as to fair rates of return to be allowed in 
the days when reproduction cost rate base was widely used. 

Q. Mr. Kleinman, what consideration have you given to the 
earnings and dividends of companies other than public utilities? 

A. As I stated earlier, it is my opinion that the stock market 
has made the factual and effective comparison between the risks of 

1163 
utilities, and the risks of other corporations. 

Exhibit -- 

Is 26 Moody's Average Yields? 

Chairman McLaughlin: Yes. 

Mr. Harrison: Yes. 

The Witness, Exhibit 26 -- 

Mr. Harrison: Moody's Average Yields. 

The Witness: -- shows the trends of public utility bonds and pre- 


ferred stocks by which utilities have been able to attract very large 


amounts of capital in the face of a very large demand for capital by other 


capital seekers. 

However, I have reviewed some data on the subject of dividend yields 
and earnings price ratios and similar data for companies other than public 
utilities. I have set out that data in exhibit form. 

By Mr. Harrison: 

Q. Is that exhibit you just referred to Mei ninines "Dividend Yield 
and Earnings/Price Ratios"? 

A. It is. 

Mr. Harrison: I will ask that be marked for identification as Exhibit 
Number 28. 

Chairman McLaughlin: It will be so marked. 

(The document referred to was marked 
for identification as Commission 


Exhibit 28. ) 


1164 By Mr. Harrison: 


Q. Mr. Kleinman, will you explain Exhibit Number 28 and state 
the significance you attach to it? 

A. On this exhibit I have set out data found in Moody's Publica- 
tions with respect to industrial preferred stocks, of which I have used two 
grades -- high grade and the medium grade; on common stocks which I 
have used industrials, banks, and insurance companies, and set down the 
data with respect to utilities for comparative purposes, and show the 


earnings price ratios for the same four groups. 
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The dividend yield on industrial preferred stocks follows pretty much 
the trend shown on Exhibit 27 for -- for utility preferred stocks. 

Q. Twenty-seven is the bond yields, Mr. Kleinman. Did you 
(> mean -- 

A. Then 26 -- 

Q. -- the Moody Average Yield? 

A. That's right. 

Q. That is Exhibit 26. 

Mr. Awalt: Mr. Harrison, did I understand that on the utilities that 
includes all utilities ? 

Mr. Harrison: On Exhibit 26? 

. Mr. Awalt: No; 28. 

Mr. Justis: Twenty-eight. 
1165 Mr. Harrison: I will have to ask the witness to answer that question. 

Mr. Awalt: Well, maybe I misunderstood. I didn't understand it. 

The Witness: What was that question? 

Mr. Harrison: Mr. Kleinman, could you answer that question? 

Mr. Awalt: Do the figures under the heading "Utilities", on 
Exhibit 28, include all utilities? 

The Witness: No; it's a compilation used by Moody's that is gen- 
erally taken as being significant for the utility industry, although it is 
predominantly electric. 


> Mr. Awalt: Predominantly electric. 
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By Mr. Harrison: 
Q. Does that mean the information shown on Exhibit 28 is taken 
primarily from Moody's Reports? 

» A. Yes; this data is all taken from Moody's, and its data that's 
been hashed over, and pretty well discussed, and I think it can be used 
for the purposes for which I am using it. 

Q. So, this column headed "utilities" wou]d include the utilities 
reported by Moody's ? 

- A. No -- well, it takes all the utilities Moody uses in order to 
derive this set of numbers. 


Q. For the years shown there? 
1166 eS 


sd 


Yes; and, of course, there's been a change in the character- 
istics; but itis being taken as representative industry, although it is 
primarily electric, as I would have stated before I got finished. 

‘ Mr. Awalt: Yes. 

By Mr. Harrison: 

Q. Now, will you continue with your discussion of the dividend 

yield and price earnings ratio shown in Exhibit 28? 

A. I think in general these yields might be helpful for obtaining 
data and arriving at a judgment as to the rate of return to be allowed to 

y public utilities. Thatis, the preferred stock data. I'm not sure the 

balance of the data has any relevancy to rate of return on public utilities, 


» although I regularly review it, with all the usual questions raised about 


it in rate cases. 
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The data beings with 1929, and the very low dividend yields and 
relatively low earnings price ratios reflect more the stock market specu- 
lation prevailing at that time than it does the actual circumstances that 
were -- should be given consideration. 

In the period following the depression the dividend yields -- in the 
period following, which was the depression, the dividend yields show 
rather the expectaycy of the investor, that the industrials, banks, and 
insurance companies will be able to recover their earning power and, 
hence, improve their dividends rather than a true evaluation of the 
dividends actually being paid. 

I think it is for that reason that we find the dividend yield on utility 
common stocks to be generally above the level for the three -- the other 
three. 

I do not believe that it is appropriate to assume from the date pre- 
sented here that during that period utilities had to pay a higher dividend 
yield on their common stocks than did industrials, insurance companies. 

I think it is true that the utility industry is required to pay higher 
rates on common stocks than do banks and insurance companies in order 
to attract the large amount of capital they need, and in order to keep in- 
vestors attracted to the large amounts of capital already outstanding. 

It will be seen that, in general, since 1947 the utilities compare 
quite favorably on common stock dividend yields with the industrials -- 
and that in spite of the large amounts of capital, common stock capital, 


that the utilities have been required to raise during this period. 
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On earnings price ratios we have somewhat the same consideration. 
We noted for 1932 there is a dash in the column for earnings price ratio 
of industrials. That is due to the fact that in that year the 125 industrials 
from which this data is computed had a net deficit. The stocks, of course, 
were still outstanding and some value on the stock exchange. 

It will be seen that the earnings price ratios of utilities is below 
that for industrials in the recent period, in spite of the fact that utilities .. 
have been required to go out and raise very substantial amounts of 
common stock capital. 

I, however, believe that the market is just as willing to invest in 
utilities in the year -- is still just as willing to invest in utilities. For 
the year 1952, the last year for which I have the data, the average for 
utilities -- 7.39 per cent of earnings to market price -- and the public is 
just as willing to buy utilities on that basis as it is to buy industrials on a 
9.50 per cent relationship between earnings and market price. 

I have presented this data because there appears to be some implica- 
tion that the law requires the reviewing of such data. 

I believe, however, that if we restrict our consideration to the 
dividend yields and earnings price ratios of utilities, we have effectively 
made the ee ee with industrials, and even with banks and insurance 
companies. 

One class of common stocks that I have eliminated ieors Considewds 
tion is that of the railroads, and I do it because of the complicated 


situation in the railroad field. 
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Furthermore, it is my opinion that the general data on utilities 
must be taken as general data and specific data on the particular class of 
the utilities on the particular company should be given predominant 
weight. 

Q. In your testimony up to this time, Mr. Kleinman, whenever 
you have used the words "public utilities" have you meant to imply local 
passenger transportation utilities? 

A. No; the data was predominantly data on electric utilities. 

Q. What, then, is the significance of the data you have pre- 
sented to this rate case? 

A. It is data with respect to regulated business and in being 
that it is as close as we can come to the transportation industry, 

Mr, Harrison: If the Commission please, could we have a short 
receas at this time ? 

Chairman McLaughlin; A brief recess. 

(Whereupon a brief recess was taken, ) 

Chairman McLaughlin; Let us proceed, 

By Mr, Harrison; 

Q. Mr. Kleinman, before the recess you had stated that in the 
use of the words "public utilities" you had not included transportation 
utilities, But did you prepare data with respect to the transit industry in 
exhibit form? 


A, I have. 
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Q. Does that document bear a caption "Date on Transit 
Companies"? 

A. It does. 

Mr. Harrison: I will ask that the document be marked for identifi- 
cation as Exhibit Number 29. 

Chairman McLaughlin: It may be so marked. 

(The document referred to was marked 
Commission Exhibit No. 29 for 
identification. ) 

By Mr. Harrison: 

Q. Mr. Kleinman, will you explain Exhibit Number 29 and 
state the significance of the facts you have presented thereon. 

A. The basic data presented on this exhibit was taken from an 
annual compilation prepared by Mr. J. Samuel Hard, consulting engineer 
in Chicago, and widely circulated. 

It presents on Lines 2 to 12 the data for bus companies. 

On Line 18 I have shown separately National City Lines, a large 
holding company system. 

I have left out one system that he uses in his report, namely, 
Greyhound as being too diverse from the local transportation industry to 
be given consideration. 


On Lines 20 to 25 I show: the data for street railways. 


Line 21 is the data with respect to Capital Transit. 
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These companiés are all of the companies for which 1952 data was 
~ 
available that have stock outstanding on the market place so that we can 
determine the market value of the stock. 

In the first column I show the per cent of common equity for each 
of the companies. This is the taking of the total capitalization, dividing 
it into the amount represented by the common stock, premiums, earned 
surplus, and all other kinds of surplus. 

It will be noted that Capital Transit common equity, as Mr. Hart 
computes it and as it is regularly computed in financial circles would be 
79.84%. There are eight companies that have a higher common stock 
equity. There are 14 that have alower. The variation runs all the way 
from 100% common stock, for example, for Erie Coach on Line 5 to only 
3.45 on the line above it, being Line 4, Denver Tramway. This is an 
illustration of the diversity that we find in the transit industry that makes 
it so extremely difficult to get any kind of a figure that appears to give 
objective justification to a conclusion by witnesses. 

In the next column I show the per cent of the operating income to 
revenues. This, of course, is the reverse of the so-called operating 
ratid. Here again we see the diversity being all the way from .37 on 
Line 20 for Baltimore Transit, and that means that only 37 one hundred- 
eths of their revenue got down to operating income, and from there it 
goes up to almost 10% of the Denver Tramways. Capital Transit is 3.84% 


and is the mean of the 23 shown, there being 11 having a higher per cent 
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and 11 having a lower per cent. 
Q. I understood you to say that Capital Transit operating 


income is 3.84%. 


That is per cent of revenue. 
3.84% or 3.82%? 
Did I say 3.84%? 


I understood you to say that. 


> Dp > Dp > 


It is 3.82. 

We come next to a figure for gross income, which is the relation- 
ship in per cent to gross income and total capitalization. That includes 
income other than operating income and is regularly used as a anise for 
comparison between companies. Here again we have an extreme diversity 
with very little possibility of obtaining a sound average or a sound mean, 
We do know, however, that Capital Transit is 4.77% and is right in the 
middle, 11 having a higher and 11 have a lower. 

The next column is one we usually look at, being the coverage on 
prior charges, and there is typographical error. It should be an R in 
the word "changes" so that the word would read ''charges". 

Q. When you say coverages, prior charges, does that mean 
senior securities such as bonds and preferred stock? 


A. That means all securities prior to the common stock, which 


would be bonds, debentures, notes and preferred stock. 
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Mr. Harrison: May that word "changes" be changed to "charges" 
on that column, Mr. Chairman? 

Chairman McLaughlin: Yes. 

By Mr. Harrison: 

Q. Please continue. 

Bs The dash shown in that column indicates that there being no 
prior securities, no securities outstanding except common stock, there is 
no such figure. It will be seen here again that we go on this chart all the 
way from .1 -- in other words, prior charges were only earned one tenth 
of the time, all the way to St. Louis Public Service on Line 13, which is 
29 times and those of course with the dashes I explained before. 

In the next two columns I show the per share basis, the amount 


earned and the indicated dividend payment as reported in this Service for 


the year 1952. The earnings, of course, vary for two reasons; one, the 


usual variation of earnings, and the other the various types of book values 
that are outstanding, and the figure can only be for a determination of 
pay ratios, which determination I did not make because in this particular 


case there are so many companies that are paying larger dividends than 


were the larger dividends than were the 1952 earnings, one of the companies 


being the Capital Transit Company. 
In the following two columns, I show on a per share basis the book 


value as I calculated it and the market price, the market price being in 
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this case the average of the high and the low for April 1953. The indivi- 
dual figures have relatively small significance, the important figure being 
the one in the next column which is under the general heading "Ratios", 
the ratios of market to book. It is to be noted that per these reports, 
there is no company that is in this industry whose stock is earning at or 
above the book value. National City Lines, which shows .98, would be 
selling above the book value if the book value were adjusted for the 
amount of property acquisition adjustment against it, still under amortiza- 
tion, of which there is none in Capital Transit. There is included in the 
book value for some of these companies amounts of property acquisition 
adjustment against it, but the amount is not substantial. It will be seen 
from an examination of that column that there are only seven out of the 
23 companies that are higher than Capital Transit by any relationship. 
In other weenie: only seven bus and street railway companies are selling 
at a higher per cent of the book value on the open market place than is 
Capital Transit. That is a factor to which I think it is necessary to give 
substantial consideration in arriving at a fair rate of return for Capital 
Transit, 

In the following two columns I give the usual earnings price and 
dividend yield ratios. Here again we see such an extraordinary diversity 
that in my judgment there is no justification in taking any form of average. 


They represent very largely statistical happenstance. The earnings are 
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taken of a calendar year basis. The earnings are for a calendar year, 
and usually in the transit industry are composed of several diverse 
factors. As an example, a company might be running along with a 

98 good rate of return until the month of May. The first four months 

the earnings are good and stable and the stock sells at a relatively 

good price. Early in May labor negotiations, wage negotiations are in- 
cluded and the wages are increased. Immediately the earnings begin 

to fall. The stock market is apprised of the fact that the company has 

_ concluded its negotiations. The investors must then of necessity begin 
to guess at what is going to be the future outcome for this company. A 
low price might be set. We then have a period of several months in 
which the earnings are below the appropriate amount because of the fact 
that the wages have been increased and the increase in rates has not 
1176 been put into effect. When we get them to the end of the year, let us 

» say October, the earnings have been adjusted to reflect the higher 
wages and we are in a different earning power. Any attempt at reviewing 
the data such as we have by taking earnings price ratios on an annual 
basis does not reflect the changing conditions that happened during the 
year and in order to get anything that would be reasonable it would be 
mecessary to give these various figures and the earnings prices prevailing 
during that period and make up a basis on that. That is an almost 
impossible statistical job. However, with that, it is my opinion that 


no conclusion can be arrived at from taking the kinds of earnings price 
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ratios that are generally used in this field. 

I would like to add one other point on this subject, to a great extent 
the variation between earnings price ratios and dividend yields does not 
reflect the investor's evaluation of the actual earnings, but the investors 
optimism or pessimism as to figures for what the earnings are going to 
be and the investor's evaluation is not of the dividends but of what he 
thinks the dividend is going to be. Wherever a company has shown it is 
able to maintain, through good times and bad times, a consistent dividend, 
we quite generally find a different dividend yield ratio:. than we do in the 
case of those companies where the dividend is zero for a period of time 
and then gets to be very large at another period of time. Investors prefer 
the continuity of dividends and a fixed, even dividend policy when we look 
at dividend yield ratios than they do jumping around with high dividends 
at some times and low dividends at other times. 

Q. Mr. Kleinman, under the column of ratios, will you state 
just what period of time that covers, whether it is a yearly basis or a 
monthly basis? 

A. The market to book is the ratio, the book value at December 
31, 1952 which was not, of course, reported until sigs time in 1953, 
related to the market price which is the average market price for the ... 

\ 
month of April 1953. It is a very good comparison because the market 
price was made at a time that this book value was known. The market 


price was also made at a time when these earnings were known, There- 















~$3- 


fore the earnings price ratio, say for the 1952 earnings to average of 
April prices which I think is an appropriate thing to do because the 
market price was made in general knowing that these had been the 
latest known earnings. 

Q. You stated earlier that the per share data under the 
column market paid was for the year 1952? 

A. That is correct, it is really not the amount paid for the 
year 1952. Itis the dividend expectancy on a regular basis for an 
investor at the end of 1952. For example, for Capital Transit it 
eliminates the dividend paid in January 1952 as a special dividend. 
That is that he will not think that he will not get $3.90 pershare each 
year for this company. 

Q. Looking at the last column of dividend yield opposite 
Capital Transit on Line 21, that figure of 10.0 is the relation between 
the $1,40 under the per share data paid and the market price of $14. 063, 


is that correct? 


Pig That is correct. 
Q. So it does not reflect the extra dividend ? 
A. It does not reflect the extra dividend and does not reflect 


the dividend increase. 
Q. Does that conclude your explanation of Exhibit Number 29? 
A. It does. 


Mr. Awalt: Mr. Harrison, may I ask just one question? 
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Mr. Harrison: Yes. 

Mr. Awalt: You have given the dates on some of these columns, for 
instance the market price as of April 1953, and I think you talked about 
the dividend being 1952, is that right. 

The Witness: It was the dividend expectancy at the end of 1952. 

Mr. Awalt: 1952? Well, now, the other columns, the information 
in those, when were they prepared? 

The Witness: The common equities as it stood at the end of the 
last fiscal year for which almost all these companies have is at December 
Si, 1952; 

The operating income is for the last fiscal year for almost all these 
companies is the end of the year 1952, and the same for gross income. 
The same for coverage prior charges. 

Mr. Awalt: But some of them would not be for that period. You 
said almost all of them. | 

The Witmess: Well, the data that is prepared there and which is 
listed there of course is the latest known data. I have not bothered to find 
out whether any of these companies are in a fiscal year. It would be the 
last fiscal year available prior to May 1953, and that from almost all 
these companies is 1952. Those companies which have made reports but 
which were not available for the year 1952 have been dropped out of this 
list. 


By Mr. Harrison: 
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Q. It would be the last fiscal year prior to the time or at the 
end of 1952? 

A. That is right. The market price, however, is the market 
price average, the high and the low for April 1953 which I consider the 
appropriate prices used and it is used by the publisher of this data 
because it is the market price made after the balance of the date shown 
on this exhibit is known to the investor. 

Q. Earlier in your testimony you had stated that you used com- 
parisons with other companies when you were considering market data, 
particularly where the comparison indicates special circumstances to be 
considered in the use of that market material. Did you find any reason 
for such treatment in the case of Capital Transit Company? 

A. I did. 

Q. What is the nature of the items that, in your opinion, 
warranted special treatment? 

A; An examination of the comparative balance sheets over a 
period of years indicates that Capital Transit has accumulated substantial 
amounts of assets other than those regularly needed in the business, 


which assets are cash and cash investments. Along with that there is 


_ the circumstance that the company has paid off its debt faster than 


required under the sinking fund agreement. The second set of circum- 


stances is the fact that in the period after organization for several years 


the stock sold at very substantial discounts below its book value and that 


} 
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in recent years it has made up a large part of this discount in the market 
price at which the stock is sold. It is important in my opinion to note that _ 


a public utility holding company sold a large interest in this stock ata 


price which they must have considered a reasonable price for the common —_ 


stock. Itis true that the holding Gene was compelled to divest itself 
of its ownership in this company but, nevertheless, the price at which 
sold must have been reasonable in view of the earnings they anticipated 
could be made at reasonable rates. I have traced the history of the im- 
provement in market price and it appears that the present management is 
now in the a of obtaining rates that will recover all of the discount 
at which they purchased the stock. Such a recovery should, in my opinion, 
be predicated on reasonable rates. 

Q. Will you state the nature of your study into the cash and 
cash investment position of the company, including if appropriate the 
reacquisition of its funded debt? 

A. I studied from Organization to December 31, 1952 the com- 
parative balance sheets of the company and I noted that there were 
periods when the company had substantial cash assets. Its rate base ; 
assets increased until 1942 and have declined thereafter. The cash and 
cash investments amount to a subutantial part of the current equity in 
the property and are not producing earnings in the amount required to 
support the stock. Further, the ratio of debt to rate base assets has = 


declined from almost the inception of the company and I noted that the 
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company has reacquired debt partly cancelled in excess of the amount 
required by their sinking fund. Even had they restricted the reduction 
of debt to the sinking fund requirements they would still have one of 
the smallest ratios of debt to rate base assets that they have known 
during their corporate history. In order to present a summary of the 
"1182 results of my study, I have prepared a segregation of the balance 
sheet and income account for a recent period in exhibit form. 
Q. Is the exhibit that you referred to relating to the balance 
. sheet headed "Capital Transit Company Segregation of Balance Sheet 
between Operations and Investment''? 
A. It is. 
Mr. Harrison: I ask that the exhibit be marked for identification 
as Exhibit Number 30. 


Chairman McLaughlin: It may be so marked. 


y 
(The document referred to was marked 
Commission Exhibit No. 30 for 

> identification. ) 


By Mr. Harrison: 
Q. Will you please explain Exhibit Number 30 and point out 
the significance of the information contained thereon? 
A. On this exhibit I show a restatement of the balance sheet 
in a form different from that used for balance sheet presentations. 


The data is as at December 31, 1952. I present the account in column 
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(a) and the total as shown by the balance sheet in column (b). I then 
segregate the balance sheet amounts into three categories which are: 
"Operations", "Investment" and "Other" shown in columns (c), (d) 
N 

and (e), respectively. In column (f) is noted an adjustment which I make. 
The items on Lines 1 to 4 consist of the plant accounts less the accumu- 
lated depreciation plus materials and supplies to arrive at the total for 
rate base assets on Line 5 in the amount of $25,250,000. On Lines 6 
to 9I present the balance sheet items which I classify as investment 
assets as distinguished from operating assets. These items are per 
the balance sheet miscellaneous physical property, U. S. government 
securities, and other marketable securities shown on Lines 7, 8 and 9, 
respectively. As at the date of this balance sheet the company had 
reacquired but not cancelled bonds in the amount of $2,981,000 and the 
balance sheet shows bonds outstanding of $5,700,000. Pursuant to the 
terms of mortgage indenture, had the company done no more than meet 
its sinking fund requirements it would have had outstanding $11,000,000 
of bonds. I have, therefore, in my segregation treated $5,300,000 of 
bonds as investments and increased the debt capital by that amount. 

On Line 10 I show the cash segregated between investment and other. 
The amount allocated to other is enough to cover all current and accrued 
liabilities shown on Line 14 and all operating reserves shown on Line 15, 
‘after deducting the amount of other assets on hand, being receivables, 


prepayments and other deferred items shown on Lines 11 to 13. The 
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remainder of the cash is alloted to investments. By this process I 
segregate the net assets of the company which aggregate: $28, 207, 000 
into the two portions, namely, operations $25,250 and investment 
$8,257,000. The difference-between the total of these two and the total 
net assets reported arises out of my treatment of $5,300,000 of bonds 
as investment and also as outstanding debt capital. On Lines 17 to 22 
I show the capitalization of these net assets. As stated, I have in- 
creased the reported debt capital of $5,700,000 to $11,000,000 

7 
treating $5,300,000 as investment in order to produce the capitaliza- 
tion as it would be if the company had done no more than to meet its 
sinking fund payments. On Lines 18 and 19 are two items which I 
deduct from debt capital. They constitute a relatively minor adjustment 
but in my saieeek should be treated as a deduction from debt capital and 
not capital and not ag assets. As shown by Line 20, I allot all of the 
restated debt sunitet tc operations since the investments could not 
support a payment of £%, interest and since most of the investments are 
not of the type that form pledged security under the mortgage. In order 


to balance capitalization with net assets the common equity falls 


-$14,319,000 agamst operations and $8,257,000 against investments. In 


my opinion it is significant that sucha large part of the common equity 
is covered by cash and cash investments or has been used to pay off 


debt faster than required by the sinking fund. The investments do not 


have the earning power to support common equity and it would appear 
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that the public has not given consideration to the use made of profits ee : 
tained as common equity. The use of these profits to retire debt ras iar 
1185 effect on the company of reducing interest cost by 4% a the arnount re- 
acquired but increasing federal income tax by 2.08% on that same amount. 
In other words, the net saving on retirement of debt is only 1.92% of the 
fg debt retired for this company. A claim for allowance for ee capital 
of 10% as against 1.92% net cost for debt capital indicates one of the . 
bases for the recent rapid increase in fares. In addition to the segrega- 
tion of the balance sheet, it is necessary to give consideration to the 
segregation of the income account chick is the subject of another exhibit. 
Q. Is such other exhibit prepared by you entitled "Capital 
Transit Company Segregation of Income Account between Operations and 
Investment"? 
A. It is. 
Mr. Harrison: I ask that that be.marked for identification as 
Exhibit Number 31. 


Chairman McLaughlin: It may be so marked. 








(The document referred to was marked 





Commission Exhibit No. 31 for 
identification. ) 
By Mr. Harrison: 
Q. Mr. Kleinman, will you explain Exhibit Number 31 == 


explain the importance of the information contained thereon? 
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A. First, let me point out that I have made a relatively minor 
error in that I have included under the heading of "Federal Income Taxes" 
| the small amount of income taxes paid to Maryland and the District of 
Columbia. The error is one in figures and has no importance in the final 
data as to which I arrived. It would merely mean a small amount would 
be taken out of Line 4 and deducted from Line 1. 

On this exhibit I have recast the income account for the year 1952 
as reported by the company, making one change in that on Line 11 I 
deduct dividends at the current rate of $1.60 instead of at the amounts 
paid for the year 1952. In order to avoid detail, I have treated the income 
accounts under the captions shown in column (a) beginning with operating 
income before federal income tax. To this I add other income and from 
the total I subtract federal income taxes, including adjustment for same. 
As I stated, to this I add -- and I am now following column (a) and (b) 
"Other Income", and from the total so obtained I subtract income taxes, 
including on Line 5 the adjustment that I make to income taxes for the 
effect of many changes in bonded indebtedness and interest on the same. 
From the net see on Line 6, I deduct the interest shown on Line 7 in 
order to arrive at the net income available for common stock, shown on 
Line 8. I then relate that to the common equity and state the per cent 
shown on Line 10. The common equity shown on Line 9 was derived 
from Exhibit Number 30, Line 21. As stated, I then deduct dividends 


at the rate of $1.60 per year and show the balance after dividends which 
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is a negative balance, the dividends at the current rate exceeding the 1952 
earnings. As the footnote indicates, these results are for calendar year 
and the true December 31, 1952 situation would be known only after ad- 
justing for the rate increases granted as shown on the footnote. For the 
purpose of my comparison I have divided the total amounts per the 
company's income account between operation and investment. On Line 2, 
"Other Income", I credit the investment income with the interest on the 
bonds that I include as both investment and capital. Just as my adjust- 
ment on the balance sheet put more debt in the operating column, offset 
by higher investments in the investment police: so here I have more 
interest on Line 7, column (c), than actual, which interest becomes in- 
come for the investment portion of the business. On Line 5 I make the 
federal income tax adjustment for interest. Given the same earning, the 
increase in interest charges would reduce federal taxes by $97,431. Of 
course, the investment portion would pay these taxes, being 52% of the 
interest. On this basis, it will be seen that although the total company 
earned 4.69% of its common equity, the operations portion earned 5.12% 
and the investment portion only 3.94%. Comparison of Line 8 with Line 
11 indicates both portions are short of meeting the $1.60 dividend but 
percentage-wise, of course, operations meet much more closely than 
does investment. 


Q. Mr. Kleinman, I understood you to refer to the per cent 


earnings of the total under column (b) as 4.6. Is that 4.6 or 4.69? 
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A. That is 4.69. I thought I read it as 4.69. I meant to at any 
rate. 

Q. Mr. Kleinman, have you prepared other data with respect 
to Capital Transit Company? 

A. I have. 

Q. Is that entitled "Capital Transit Data on Common Stock Re- 
stated to 960,000 Shares and Adjusted for Excess of Book Value over 
Original Cost of Plant''? 

A. It is. 

Mr. Harrison: I ask that the exhibit referred to by the witness be 
marked for identification as Exhibit Number 32. 

Chairman McLaughlin: It will be so marked, 

(The document referred to was marked 
Commission Exhibit No. 32 for 
identification. ) 

By Mr. Harrison: 

Q. Now, Mr. Kelinman, will you explain Exhibit Number 32 and 
atate the significance of the information furnished thereon? 

A. On this exhibit I show what I consider significant in dealing 
with the common stock of Capital Transit. On the upper part of the page 
I show the data for either the year or year end as noted beginning with the 
situation as at the organization. On the lower part of the sheet I show the 


data for the months of 1953 in so far as the same is available. In 
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column (b) I show the restated book value of the common stock. This is 


the reported book value taking the stated value of the common stock, the 





capital surplus and the earned surplus as reported. It is restated on the 
basis of 960,000 shares presently outstanding instead of the 240,000 
shares that were outstanding until 1951. In column (c) I show the adjusted 
book value. I did not have sufficient data to make this adjustment on an 
accurate basis. However, the figures as shown are sufficiently accurate 
to be indicative of the situation. In particular, the tee spread between 
the book value and the adjusted book value, particularly in the early 
years, is factual although not necessarily precise. Also the fact that 
the book value per share of stock is now less than it was at organization, 
although the adjusted book value is more than twice that amount, is like- 
wise factual. It will be noted that the restated book value and the ad- 
justed book value are identical for December 31 of both 1951 and 1952. 

In| coluran (d) I show the reported earnings. These are unadjusted 
but are restated to 960,000 shares instead of 240,000 shares formerly 
outstanding. 

In column (e) I show the dividends paid during the year, again re- 
stated to 960,000 share basis. It will be noted that current dividends 
are substantially in excess of those paid in the past. The holding 
company that formerly owned more than 50% of this common stock 
sold its entire interest in the company on September 12, 1949. It will 


be noted that the dividends have been increased substantially under the 
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new management. In columns (d) and (e) for the 12 months endimg with 
the end of each month of 1953, there is shown the reported e&rnings and 
reported dividends on an annual basis. It will be noted that the dividends 
have exceeded the earnings but, likewise, that the earnings have risen 
with each successive month. It is to be remembered that in a previous 
enhibit I footnoted the fact that earnings for the year 1952 did not have 
the full effect of rate increases already granted. 

In columns (f) and (g) I give the market value with the high and low 
for each of the years 1934 through 1952 taken from Moody's but restated 
on the 960,000 share basis. It will be seen that current market prices 
are substantially in excess of those prevailing during the period that the 
majority of the stock was owned by the holding company. 

In my opinion, in arriving at a fair rate of return, the level at 
which common stock should be taken must give consideration to the rapid 
improvement in the market value of the common stock as compared to 
its adjusted book value. While the owners of the property may.have a 
right to expect that the market value will ultimately recover he loss in 


the balue of the property on a market value basis that has been encoun- 


_ tered in the past, I believe considerable significance should be attached 


to the fact that there has been a very substantial recovery recently and 
that the holding company sold this stock on the basis of $5 per share 


for a majority of the 960,000 shares now outstanding. To those who 


bought the stock at that price, recent dividends and recent earnings, as 
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well as recent market prices, indicate very substantial profits and my 
testimony is based on the proposition that the present owners of the 
property can not look to continuing increases in rates to restore to 
them a loss in book value of common stock taken by the predecessor 
owner. The restoration of the market value to the point of equaling 
the adjusted book value has made a substantial advance in the recent 
past and a further restoration of the book value should look to the es- 
tablishment of market confidence rather than to increases in rates. 

At this point it should be noted that the payment of the special dividend 
in January of 1952 was in the nature of a liquidating dividend coming, 
as it did, out of surplus already accumulated and the recent dividend 
policy which appears to be to pay dividends in excess of earnings is 
also in that direction. Furthermore, the entire restoration of the book 
value of the stock cannot be expected to come from the District of 
Columbia operation. I understand that the net balance of the other 
operations is substantially less profitable than that of the District and 
as I pointed out before, the company has a substantial investment in 
cash and marketable securities as well as on my basis in its own 
bonds, none of which can produce income of the type expected by pur- 
chasers of traction securities. I have, therefore, gone on the basis 
that (1) the level at which the stock should be supported is not the 


book value that I usually use but a current market value based on a 


' reasonable dividend at a high pay-out ratio, the current market value 
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being related to the adjusted book value as if the same rates of profit 
could be earned by the balance of the common equity. 

Q. Mr. Kleinman, do you have any further explanation to 
make at this time of the exhibits that you have presented in this pro- 
ceeding? 

A. I think I have covered them, of course necessarily briefly. 
I do not think, it necessary to point out every particular little item. I 
left most of the dates off because they are trends, bringing us up toa 
current position and the data that I have used when it is 1952 data is 
still in my judgment the most reasonable and is still applicable as being 
partly current data. 

Q. Now, Mr. Kleinman, from the testimony that you have 
given here in the exhibits that you have presented in this proceeding, 
what is your conclusion as to the reasonable rate of return to be allowed 
Capital Transit Company on the net investment rate basis? 

A. Taking into consideration current economic conditions, 
trends, financial conditions, and the particular facts that deal with 
Capital Transit Company, my opinion is that a fair rate of return on an 
original cost rate basis would be between six and six and one-quarter 
| per cent. 

Q. Do you care to state any more particularly the reasons 
for your conclusion that the rate of 6% to 6 1/4% constitutes a fair 


rate of return to Capital Transit Company on its net investment? 
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A. In my allocation of segregation on the balance sheet, Exhibit 
Number 30, I wind up with rate base assets of $25,250,000. A return at 
6% on that amount would be $1,515,000, and from that return must be 
paid the interest charges which, on my basis of 4.2625% on $11,000,000, 
or $468,875 leaves a balance for common equity of $1,046,125. This 
computes to 7.3% on the equity invested in rate base assets of $14,318,000. 
If the investment portion -- that is the equity of $8,257,000 that is not 
invested on my basis in the rate base assets earned the same per cent of 
earnings, it would be $602,761 and this would make earnings for the 
common stock of $1,648,886, or $1.71 and three-quarter cents per 
share or a 93% -- slightly above 93% -- pay operation and this would 
support the dividends at $1.60, and I think that is as high as this com- 
mission should go. 

On the basis of 6 1/4% the figure would be $1.82 and two tenths 
cents earnings per share and a pay operation of $1.60 would be 88 cents. 
The fact that the investment portion cannot earn as much as the rate 
base assets do is one of the factors and I think the commission must 
give consideration to it, that it cannot give this company a sufficient 
rate of return to support all of the equity that is outstanding on the 
company. 

Q. You have read Mr. Gilman's testimony in this proceeding, 
have you not? 


A. Yes, I have. 
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Q. Have you seen his exhibits? 
A. I have. 
Q. Mr. Kleinman, on Mr. Gilman's Exhibit Nubmer l, he 


showed the earnings price ratios and the dividend yields on certain 
transit companies only for the year 1952. Whatis your opinion of con- 
fining an earnings price ratio and dividend yield study to a one-year 
period? 

A. In general we, of course, look at earnings price ratios 
and dividend yields over a period of years. However, the situation 
with respect to the transit industry is so complex that one year shows 
you nothing, and I am afraid five years would show you less than nothing 
because the situation has changed so rapidly with these transit companies 
that we would find that a company that sold at a high dividend yield one 
year was selling at a low dividend yield the next year, and vice versa. 
The same can be true of price earnings. I cannot see that there is any 
sufficient stability of price earnings data or dividend yield data with 
respect to the transit industry to enable me or enable any man to form 
any kind of a conclusion whatsoever. The limitation, of course, to one 


year would normally be criticizable but I really cannot criticize Mr. 


Gilman too much because it would just have been some more figures. 


I would sooner leave it that even one year's figures have little pro- 


bative value in a case of this kind. 
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Q. In view of your answer, do I understand that you do not 


believe that the use of earnings prices and dividend yields is an approxi- 
mate and precise method of mathematically Konmnuliive a rate of return 
for the transit industry? 

A. No, it certainly cannot be used for the transit industry. 

I think any statistician viewing the figures will say that these figures 
have such a vast diversity and there is no correlation between them 
and it can merely le a happenstance and there is no average or mean 
or any other statistical factor that could be developed that could be 
significant as representing the industry as a whole. 

Q. And confining a study on earnings price ratio and dividend 
yields toa one-year pe riod, would that tend to give more importance to 
what you have described as unusual circumstances in the market data of 
a particular company or companies? 

A. Yes. 

Q. And if you give consideration to such studies over a longer 
period of time, do you think it would tend to balance out those unusual 
situations ? 

A. That again is right. In my exhibit giving data on the 
transit industry, I notethat there is much more stability to National 
City Lines than there is to the other companies. That is due to the 
fact that National City Lines is composed of a great many companies and 


thatetheir wage negotiations do not always fall on one date and one date 
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only. They negotiate one company in January and one in February, and 
you get a fairly reasonable degree of stability in the data for National 
City Lines which you do not get for any of the other transit companies. 

Q. You referred to payout from earnings in one of your early 
answers. What do you consider a fair payout ratio for Capital Transit 
Company ? 

A. I think that Capital Transit could pay out all their earnings 
regularly and every year and that that would be reasonable financial 
policy. This company has been piling up cash and cash resources. It 
has no need, based on consideration of the years since about 1946, for 
any large additional investment that is facing it. It does not have to go 
out on the market as do all the other utilities to raise additional capital 
and, therefore, there is no immediate reason for retaining any earnings. 
The earnings that they do retain, as 1 have pointed out, cannot support 
the capital that is being retained to produce them. Itis therefore my 
opinion that this company could very well go on the basis of even a 
dividend which will, over a period of years, pay out 100% of their 
earnings. 

Q. Have you given sufficient consideration to answer the 
question of what you might think is a reasonable dividend to be paid on 
the actual stock of the Capital Transit Company? 

A. That is an extremely difficult question. I think that my 
basis of allowing them to pay the $1.60 dividend to which they have 


raised and which some people undoubtedly were influenced to buy the 
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stock at the current price because of that $1.60 dividend, I think that if 
the commission provides the $1.60 dividend on a 93% payout basis for 
the equity that is invested in the assets that they have under their juris- 
diction, that that is certainly as high as the commission should go. That 
is done by my 6% rate of return on the return basis that this commission 
will undoubtedly find based on their past practices. 

Q. I think you stated a moment ago that you saw no particular 
need for additional capital being raised by the Capital Transit Company 
at this time. Do you see any reason why the Capital Transit Company 
should need to go into the market for new equity capital at this time? 

A. No, because certainly the transit company has enough equity 
capital to provide all its needs for equipment trusts on buses and street- 
cars and I doubt whether they will get to the point where the heavier 
facilities, such as rail, tracks or garages or buildings will not be made 
available and the funds made available by the continual piling up of 
depreciation accrual. 

Q. There is some testimony in this record as to what the 
operating ratio should be for the pani company as well as others. Mr. 
Gilman referred to it in his redirect testimony this morning. Do you 
subscribe to the theory that the operating ratio is a soun. measure to 
fix rates for the transit industry, particularly for a combination company 


of bus and street railway? 
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A. NolIdonot. The public utility regulation is based on al- 
lowing a return on an investment. The operating ratio method makes no 
distinction between companies that have large amounts of leased property 
as against companies that own all that property, and makes no distinction 
between high cost property and low cost property. For example, garages 
in Washington, D C., as against a garage in a small community where 
land can be purchased cheaply is whatI mean. It makes no allowance 
for equipment that is needed. It would cause companies that wanted to 
keep the most of it instead of investing in shops and repairing the equip- 


ment by their own, and sending it back to the factory, even though that 


wapata high - cost. It would keep it from, in some of our cities, piling 
up et of snow removal equipment and other equipment of 
hid 'kina that is not absolutely essential and that they don't absolutely 
need for transportation operations but which if the transportation opera- 
tion does include it that should be allowed and they should be allowed to 
? 
earn that reasonable return on them, and which they have. 
On that basis, in other words, that we get this departure from 
return on investment, I think the operating ratio falls down. 
It would also have a second point that [I think should act as a 
deterrent in using it. It would mean that profits would go up or down as 
expense factors change. The mere fact that the government raised its 


federal income tax would mean that this company would get a larger 


return after federal income taxes because the inclusion of federal 
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income taxes in operating expenses would reduce the return and in order 
to always get five per cent it would get five per cent on the larger amount 
just because the government raised its income tax. The same thing 

would happen with wage rates, pensions, oil and gas, local:taxes. In 
other words, every time they went up the company would automatically, 
on the operating ratio basis, be entitled to a larger profit. I do not think 
that that should be the kind of a basis that should be adopted for regulation. 

The third one, and of course it is one that maybe I am more con- 
cerned with than others, would be the difficulty of a determination of the 
expense variation, the determination of how the various expenses would 
go and it would make it an extremely difficult job because we are dealing 
with an allowance that is necessarily small. 

Let me point out that I have given some data on the per cent that the 
transit industry might relate to their revenues, which is the revenue of 
the operating enbitas the year 1952. industrials and rails made more 
than six per cent of their sales as net profit. This ratio would be a very 
small one and that would necessarily mean that a smaller estimate, an 
over estimate of their expenses would cause a disproportionate profit to 
the industry. 

I think we had better stay with a fair return on the investment 
plant rather than change to an operating ratio basis. 

oe I want to ask you about one other matter not related to this 


rate of return study. 
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Have you read the testimony of Mr. Falk who has appeared and the 
exhibit that he prepared dealing with the proper treatment of the approxi- 


mately $3,000,000 tax refund made to this company in 1946? 


A. I have. 
Q. In your opinion is that a reasonable adjustment to be made? 
A. I think it is the absolutely minimum adjustment that should 


be made. I feel that there are other bases that should be presented to 
the Commission. In my approach to the subject I felt that the treatment 
that was necessary in this case was to insure total amount of this tax 
recovery should not be a complete windfall to the company and be the 
basis of exacting the rates of pay for higher federal income taxes in the 
future that would be payable after depreciation would continue to be 
allowed as a tax reduction. 

I would like to point out that Mr. Falk might have gone one step 
further, and I know that he gave consideration to these factors. He 
might have taken the savings instead of the 52 per cent rate now in 
effect at the average rate, the savings produced, which was some 82.3, 
and we might adjust, quite appropriately, his data from 52 per cent tax, 3 
for instance, to an 82.3 tax effect. 

There is a third thing that I think of as we are going up in this 
scale. Another treatment that might be appropriate is to deduce the tax 


saving from the rate base instead of merely the book reserve and then 
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to allow as depreciation only the remaining value, that is the amount left 
unamortized over the remaining life. 

There is, of course, a fourth basis, and that is to treat the entire 
tax depreciation as actual depreciation. Therefore, chews will be no 
depreciation on the property that has been fully depreciated for tax 
purposes and the tax depreciation reserve will be deductible to book 
depreciation reserve. It must, of course, be apparent and on my basis 
I have gone from the least drastic to the most drastic. I think the com- 
mission, thoroughly informed, will understand how far they should go. 

I certainly, however, think that Mr. Falk's adjustment is the absolute 
minimum that must be made. Itis a sound, thoroughly corroborated 


adjustment. 
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RECROSS EXAMINATION 


* * * * * * 
+r.168% By Mr. Awalt: 

Q .---Do you know of any case where a greater market value has 
been substituted for sound original cost equity value in arriving at 
@ fair rate of return? 

A Well, your question is limited to do I know of any case in which 
that particular type of language has been used by a commission or 

be a court. 

Q Well, not that type of language, where the action of the Commis- 
sion in an original cost jurisdiction that they have used something 
besides original cost equity value and substitutted current market 
value in arriving at a fair rate of return? 

A Well, I think that that is quite often done. The market value 
having a certain specific relationship to book value, that becouen tuk 
comparison. I am perfectly willing to agree that as a general rule the 
market value is merely used as an index as to what the fair rate of 
return is. 

Q Let us see if we understand each other. I am talking about an 
original cost jurisdiction and I asked whether or not you knew of any 
case in such a jurisdiction where the original cost equity value, there 
had been substituted for that the current market value in arriving 
at a fair rate of return? 

A No. Isuppose the point of your inquiry is that in an original 
cost jurisdiction it is expected that the rate of return will be such 

6 as to support the securities at an original cost figure. I quite agree 
cs ae is unusual and it might even be invariable, but I think in this 


case that should be varied. 
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Q Have you ever had the occasion to read the text book entitled 


"The Economics of Public Utility Regulation written by Urston R.Barnes 
of Yale University? 

A Yes, I don't think I can say I studied it. I have had 
occasion to look at it and read it. 

Q Do you remember reading something like this, and I quote-- 

Mr. Harrison: From what page of the book? 

Mr. Awalt: Page 376. 

By Mr. Awalt: 


Q I quote: 


"The impropriety of market value of the outstanding securi- 
ties as a measure of the rate base has been widely, almost 
universally recognized, and both theoretical and practical 
considerations have led to its rejection." 


A Is your question do 1 recall reading that? 
Q Yes. 

A I do not. 

Q 


All right, then, I will ask you this; the statement of this 
well economist sort of clashes with your theory, does it not? 
oe A I don't think it clashes. I thoughtI stated clearly on direct 
examination that because of the circumstances of this case I felt it 
was necessary to depart from the usual, the traditional, the generally 
accepted practice. I do not consider that to be a clash. I recognize 
that when I was testifying I was making a substantial departure from 
the past practices of this Commission, and most Commissionsin original 
cost jurisdictions. I thought I made that clear. 

Q We will come to the special circumstances later. 
Now, you did state in your testimony on page 1191 that the present 
owners of the property cannot look to continuing increases in rates to 
restore to them a loss in book value of common stock taken by the 


predecessor owner. That is correct, is it not? 


-109- 
A That is correct. 


Q Do you know that the Wolfson group are not the only owners 
of stock in Capital Transit Company? 

A I am well aware of that. 

Q Do you know that there are many owners of stock in the 
Capital Transit Company who acquired their stock many years ago, and 
some of them on the consolidation of the former companies? 

A I know that there was stock outstanding inthe hands of the 

ita noah aaes as far back as 1933. I have no information as to any owners 
that have held stock since 1933 or since any particular date. 

I do know that there was a substantial block outstanding 
in the hands of the public ever since 1933. 

Q Well, for the record I would like you to know this, that the 
individual male who owns stock in the Capital Transit Company are S63; 
that the individual females are 946, and this is as of July 3, 1953. 

The joint tenants, all male, are 7; joint tenants all female, 
are 30. Joint tenants, male and female are 217; trustee, administrators 
executors, and so forth are 75. 

Banks, trust companies or brokers are 91; religious, educational, 
and charitable institutions are 13; other companies, partnerships, and 
corporations are 19. 

That makes a total number of stockholders of 2,301, and of that 
number 74 stockholders have not turned in the $100 par certificates 
and taken the split-—up stock. 

Mr. Harrison: Do you mean that 74 have not turned in for the re- 
cent stock split approved by this Commission and the Interstate Com- 
merce Commission a few years ago, or do you mean the original holding 


of the Traction and Railway Company? 
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Mr. Awalt: I mean the first that you stated, that those who held 
sis a at $100 par value prior to the approval by this Commission and 

the Interstate Commerce Commission of the split-up have not surrendered 
those shares and secured the split-—up shares. 

Mr. Harrison: Since you are such an excellent witness, would 
you mind testifying to another fact? 

Mr. Awalt: I am unable to tell you that. 

Mr. Harrison; How many of those holders bought this stock at 
$100 or more? 

Mr. Awalt: I am not able to tell you at this time. I will see 


if I can get it. 
* * 


By Mr. Awalt: 
Q Do you agree or not agree that rate of return always applies to 
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the prescribed rate base which is totally devoid of any market price 
or theoretical ee eC ae 

A I have difficulty appreciating the point of your inquiry. 
First of all, are you referring to the fact that rate of return should 
vary as the rate base varies? 

Q No, I am not saying that. 

A That is not the point? 

No. 
tr.1702 

A Do you mean that the rate base is a figure that has no relation- 
ship from the way that it has been computed to stock market prices? 

Q That is right. 

A Oh, that is all right. No, I know of no reason to try to find 
@ rate base on stock market prices, although at one time there was some 


indication that maybe that could be done. That is a long time ago and 


I hope it never comes up again. There is no appropriate use to be made 


of the stock market prices in determining the rate base. 
= * ™ * a 





-lll- 
tr.1719 
Mr. Await; There were still 555 shareholders of the company who 
had paid a hundred dollars or more per share for their stock, Capital 
Traction stock, which was exchanged for Capital Transit stock. These 
555 shareholders represent nearly a quarter of the total shareholders 
of the company. These 555 shareholders held at that time, April, 


1952, 107,254 shares. 


* me 5 * * x 


tr.1762 
-+--Now I have one other question; do you know whether or not 


quite a number of commissions do use the operating ratio theory? 

A I understand that some commissions have used it. I think they 
used it almost entirely though in inter-city carriers. 

Q Then you would not know that many of them have adopted in the 
past two years for urban transportation? 

A That might be so. I don't think they will be successful. It 
merely gives you three problems instead of two. 

Q Yes, but you are not sure about that? 


A No. 


* * * * * * 


tr.1764 


Q Now, if you assume it is found by this Commission in 1952 that 
a rate of return ranging between 6-1/2 and 7 percent was a fair return 
for Capital Transit, what events have taken place between the dates 
just mentioned and July 1953 that require a fair rate of return to be 
reduced from 6-1/2 to 7 percent, as formerely found by this Commission, 
to a return of 6 to 6-1/4 percent that you currently testified to —- 
and I call your attention to the testimony you have given in previous 
cases, that you do not upset the regular regulatory process of 
commissions? 


A Well, I think you'll find by that -—- 
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Q sir? 


A I think you'll find by that latter phrase I am referring to 
the type of regulation that the jurisdiction has historically followed-- 
in other words, whether it's an original cost state or improvement 
investment state or fair value state or reproduction cost state, or 


whatever the traditional method of regulation has been. 


* * * * x 


tr.1793 


Q Now, in arriving at your rate of return that you recommended to 
this Commission for Capital Transit Company you rather drastically 
modified the prudent investment theory that you generally use, did you? 

A Oh, yes; I thought that was plain from the beginning. 

Q Now, don't the advocates of the prudent investment theory claim 
that it results more nearly than any other theory of rate regulation 
in fairness both to the investors and the rate payers? 

A That's true, and I think that's true under almost all conditims. 

Q Then, in view of the fact that the rate of return to which you 
have testified in this case will permit the company's stock to maintain 
at the most of 63 percent of the original cost value of the equity be- 
hind it, do you think that you have fairly applied the prudent invest- 


ment theory so far as the investors in the company are concerned? 

A I think when consideration is given to the past history of this 
stock, back to 1933, and to the more recent history of this stock, that 
we have given it -- that I have given it -- a reasonable recovery out 
of the depths, and I think any further recovery should /not/come from 
the increases in rates and, therefore, higher rates of return being 
allowed, but from the restoration of market confidence. 


Q So, the shareholders, we will say, who put their money in at 
100 dollars or more a share, you ignore. 


tr.1795 A Well, I know people who put their money into a company at $2.90 
a share and that stock went down to 33. It's back to 1.40 today. I 


don't see any reason to put it back to 2.90. 
cea * & * 
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tr.1799 


Q Do you think that this Commission, by its rates of fare, to 


which it has limited Capital Transit Company, Mr. Expert, as you claim 
to be, has in actual fact, confiscated between nine and eleven mil- 
lion dollars behind Capital Transit Company's stock? 

A Absolutely not. 


Q Why not? 
A If this thing you call confiscation-- in other words, that dim- 


inution of the market value of thestock below the original—— 

Q It is not market value. It is the equity, original cost equity. 

A That's right. The departure downward of the market price of 
stock below the original cost value of the equity behind that stock was 
caused way back in 1933 when -—- it was present when this company was 
organized. It has come back substantially since that time. 

There was no confiscation. What there probably was was a very 

7.1600 .¢ rong fact for obsolescence, and the unfortunate situation that even 


a utility sometimes gets into-- that the earnings from the service at 


reasonable rates-- and there is that reasonable rate standard that means 
reasonable to the public-—- cannot support the market value of the stock 
up to the point that, I am perfectly willing to announce again, it 

> should under all general circumstances, be supported. 


5r.1803 * % * % * x 
Q Now, with respect to this so-called first special circumstance, 


with what normal utility or utilities did you compare Capital Transit 
in order to arrive at the conclusion that its cash and cash invest- 
ments were more than needed by it in the conduct of its utility busiress? 

A Oh, I didn't compare it with any one or any set of utilities. 
The general rule -—- utilities-- oh, they have a small investment some- 
times in assets other than utility assets. It's so small that in prac- 
tically all cases can be ignored, and a large nymber of utilities have 
lower capitalization than they have rate base assets. That is due to the 
fact that they have negative working capital. That is true of a great 
many utilities. 


Here I suddenly come up to a picture that shows a company that is 
very poorly regarded, as a matter of fact, on the stock market, and 


still piles up terrific amounts of cash. 
3 = ae ae * = 
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J. W. FALK 


tr.1209 


was duly sworn and, being examined by counsel, testified as follows: 


DIRECT EXAMINATION 
By Mr. Harrison: 


Q Mr. Falk, will you please state your name and address? 

A My name is J. W. Falk, and I live at 2216 Fortieth Place MW, 
Washington, D.C. 

Q What position do you presently hold? 


A Executive Accountant and Auditor. 


o 
* ® * * * * 


itr.1212 
Q Will you state approximately how much time has been devoted by 


the commission's staff to the study of the exhibits presented by the 
company, as well as the preparation of the information you will 
present in the form of exhibits in this proceeding? 

A The company filed its application for an increase in fares 
on April 3rd, 1953. 

Much of the information necessary for developing our studies on the 


basis of total company operations was available as result of our 


continuous audit progren. 


The necessary studies to determine results of operations related to 
District of Columbia operations were begun in the early part of May. 
Since that time, the accountant assigned to the company and I have de- 

ge practically our full time, as wellas a substantial amount of 

overtime, to developing the necessary information for this case. 

One other member of the accounting staff assisted on this work 
during the major portion of this period. 

In addition, a member of the Engineering Staff completed a study of 
depreciation on which he had been working for @ number of months. As 


@ result of this study, a stipulation was entered into between members 


of the commission staff and representatives of the company providing 





\ 
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for a reduction in the rate for accruing depreciation, effective July l, 


1953, estimated to reduce the annual charge for depreciation by 
approximately $276,000. 

I took an active part in the’ studies prepared by the staff and in 
the conference leading upto the stipulation entered in this proceeding. 
The reduction in depreciation accruals has been reflected in the 
exhibits presented by the company for the future annual period, and will 

likewise be reflected in the exhibits which I will present. 


* * * * * e 


r.1274 


Q Mr. Falk, will you state the basis for this allocation to 
District of Columbia operations? 

A The allocation to District of Columbia operations is based pri- 
marily on the company allocation of the rate base at December 31, 1952, 
as shown by their Exhibit Number 13, which shows a weighted rate base 
of $23,573,575 applicable to District of Columbia operations. 

We made an independent determination of the rate base as of Dec. 31, 
1952, and it agrees with the amounts shown on Exhibit Number 13 appli- 


cable to total operations. However, the weighted rate base applicable to 


P.12/5 


District of Columbia operations, as developed by us, amounted to 


$23,543,662. This amount includes the investment in property associated 


with the freight switching operation, so that for purposes of comparison 
with the rate base developed by the company, it is necessary to add 
back their allocation of freight switching of $60,463, which results in 
an adjusted rate base of $23,634,038. When compared with the rate base 
of $23,543,662, as developed by me, this shows that as a result of dif- 
ferences in the allocation procedure, the company rate base for Dis-— 
trict of Columbia operations is higher by $90,376. 


I point out that any allocation of property in the amount here in- 
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volved is bound to result in differences in the final answer. Many of 


the allocation factors used are based on judgment as to the extent of 
usage of the property in the various operations. I have reviewed the 
company's allocation and think there is merit in some of the allocation | 
factors used as compared with those used by me. Attention is called to 
the fact that a difference of $90,000 represents a variation of less 
than 1/2 of 1%, and at the net income level, using for purposes of 
illustration only a return of 6-1/2%, it would have an effect of less 


q than $6,000. | 

1276 In view of this minor difference, I accept the company's allocation 
as representing a reasonable determination of the rate base applicable 
to District of Columbia operations, with an adjustment for the Future 
Annual Period which I will subsequently discuss. 

In arriving at the weighted investment in rate base property shown 
on my exhibit, I have based my allocation to District of Columbia oper- 
ations on the company allocation as shown by Exhibit 13. I first added 
back to the allocation of Road and Equipment to District of Columbia 
operations of $45,428,157, the allocation to freight switching of 
$112,207, and then related this amount to the total weighted investment 
in Road and Equipment of $45,480,797, and determined that on this basis 

ie the amount allocated to District of Columbia operations was 93.93% of 
the total. I applied this percentage to the weighted investment in 
Road and Equipment at April 30, 1953, of $48,277,174, to arrive at the 
allocated investment in Road and Equipment applicable to District of 
Columbia operations of $45,346,749, as shown at the bottom of the exhibit. 
Following the same procedure with respect to Depreciation Reserve 
and Materials and Supplies, I arrived at a weighted rate base applicable 
to District of Columbia operations of $23,537,778. In my opinion this 
represents a reasonable determination of the investment in rate base 
property for purposes of determining the rate of return earned for the 
" Current Annual Period. 


"+ % cs * ae cod 


“17- 
EDWARD A. ROBERTS 


r.1383 


> 


Was called as a witness and, having been duly sworn, was examined 
and testified as follows; 
DIRECT EXAMINATION 


By Mr. Harrison: 
Mr Roberts, will you state your name and address please? 


Q 
A Edward A. Roberts, 441 Lexington Avenue, New York City. 
Q What is your occupation, Mr. Roberts? 

A 


I am a consulting engineer specializing in passenger transporta- 


as sa * me * % m 


RECROSS EXAMINATION 
By Mr. Awalt: 
* ¥ » me * * = 

Q Mr. Roberts, I don't recall--— maybe you can state briefly-—- 
why you introduced this Exhibit 41, and the purpose. 

A I introduced it to show the cost of transit service from the con- 
sumer's standpoint in Washington and in the other 29 large cities in the 
country in order to show the cost in Washington for the casual rider 


under the heading "Cash Fare" and for the regular riders, and in order 
to give a background as to the cost of transit service in other compar- 
able cities in the country, to show Washington's relative rank among 
those cities under both the present fare structure and the proposed 


fare structure. 
% Ld ie x x ne R 


- 1864 


Q Now, Mr. Roberts, in Pittsburgh, where you testified this year 
before the Pennsylvania Public Utility Commission in the case of the 
Pittsburgh Railway Company, on August 5, 1953, you said that the best 
guide that regulatory commissions or courts would be to recognize the 
pattern of fares in other comparable cities, did you not? 

A Yes. 

Q Do you still believe that? 

A Yes; I think that a commission, in order to handle an application 
for higher fares most intelligently should have before it the fares in 


effect in other comparable cities. 
* * * * * * * 
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DR. HARRY J. WALKER 


tr.2341 


was duly sworn and, being examined by counsel, testified as follows; 
DIRECT EXAMINATION 


By Mr. Lane: 
Q For the record will you state your name, position, and 


qualifications? 
A My name is Dr. Harry J. Walker. At present I am associate pro- 
fessor of sociology and acting head of the Department of Sociology 


at Howard University. 


* * 


r.2354 Q. It is true, is it not-- jet's put it this way, Dr. Walker: 
Is it true that Negroes comprise approximately 35 percent of the 
population of the District of Columbia. 

A Yes; Negroes comprise, according to the 1950 Census, about 
35 percent of the population of the District of Columbia. 

Q What would you say the average income for Negro families is 
in the District of Columbia? 

A The average income or the median income for Negro families 
in the District of Columbia is $2,190. 

Q How does this compare with the average or median income for 
the white families in the District of Columbia? 

A The average or median income for white families in the 
District of Columbia is $3,425. 

Q So, there is a difference in those averages, isn't there? 

A Yes; the average Negro family has an income of $1,235 less than 
that of the average white family. 

£2359 Q On the basis-—- 

Chairman McLaughlin; May I ask this question-——- 


Mr. Lane: Yes, sir. 





LLG 
Chairman McLaughlin: -- for clarification: There is a difference 


between average and median. Which is this you are testifying to? 

The Witness: If I may say this, sir: I am also a statistician. 
At least I teach statistics in the Department of Sociology and courses 
in methods of research, which include statistics. There are three kinds 
of averages-- the mean, which is the arithmetical average, the median 
and the mode. In the case of the census, the census prefers to use the 
median, which is the medium value of the distribution of incomes, and 
this is a perfectly sound statistical procedure. 

Chairman McLaughlin: Does this mean it is weighted as to preva- 
lence, that it is not an arithmetical average? 

The Witness: No, it is not. I can explain it simply this way: 
If you were to take every Negro family's income and hist his income, 
beginning with the lowest income at the top, and listing them in the 
order so you have the highest income at the bottom, and select the 
one that stands in the middle, that would be the median income. In the 
normal distribution, which this would be, it would be approximately 
the same as the arithmetical average. 


ir. 2356 
Chairman McLaughlin: Thank you. 


% x * * * % 
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tr.24os 
ISAAC BOOKER GOAD 
was duly sworn and, being examined by counsel, testified as follows: 


DIRECT EXAMINATION 
By Mr. Awalt; 


Q Mr. Goad, will you state you full name? 
A Isaac B. Goad. 
Q What is your position with the company? 


A I am Director of Transportation. 


* et ye * * ® 


ar Cus 


Chairman McLaughlin: Do you feel that in your current practice 
you are reasonably complying with the requirements of service as 
handed down by the Public Utilities Commission? 

r. chy The Witness: I think that we are. I think we are doing as 
well as can be expected on that. That is our and the transit or 


Traffic Department's Bible, is the transit operation. 


* % 5 * me % 


tr.2627 R. GILMAN SMITH 


was duly sworn and, being examined by counsel, testified as follows: 


DIRECT EXAMINATION 
By Mr. Awalt: 


Q Mr. Smith, will you please give your name to the reporter? 
A My name is R. Gilman Smith. 


* * * * 


#r.2641 Q In your opinion, are the rates of fare in other cities, such as 


have been quoted by wir. Roberts and are shown in Exhibit 41 necessarily 


indicative of whether the fares proposed by Capital Transit are 


unreasonably high? 
A No, I do not think it shows that at all. 
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Q Have you any comments on the comparison of fares shown by 


Mr. Roberts in Exhibit 41? 
A Yes. The fares in any given city or on any given transit oper- 
ation are influenced by a number of factors. In the first place, they 
eae a reflection of the over-all costs of furnishing service divided 
cae 2 the number of fare paying passengers. The costs of service differ. 
in different cities because of many factors, including wage rates, 
operating conditions, quality of service required to be rendered by 
regulatory authorities and the daily load factor or relationship be- 
tween the volume of rush hour riding and the volume of off peak riding. 
Certain costs are more or less fixed and tend to increase when reduced 
to a per passenger basis as the overall volume of riding declines. 
All of these factors vary as between different transit systems. A 
further, and more important, factor in making comparisons of fares 
is the earnings which are produced by these various fares. The con- 
tinuous operation of adequate and safe transit requires adequate earn- 
ings. It is, therefore, unsound to compare the fares in one city 
where transit may have inadequate earnings or even be operated at a 
deficit with the fares required in another city to produce adequate 
revenues. In my opinion the only real value of comparisons such as 
those shown in Exhibit 41 is to indicate that the fares esenceed by 
Capital Transit are not out of line with those being charged today in 
other major cities. In other words, a 20 cent fare today is no more out 
of line than a 15 cent fare was a few years ago or a ten cent fare 
y during an earlier period. Economic changes have necessitated changes in 


the level of the prices of other necessities of life such as food 


and clothing. 


P * * * e * 
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1.2644 Q Did Mr. Roberts mention in his testimony any specific special 


: r.264 


conditions the presence of which might cause the effect of a transit 
fare increase to vary from the national average? 

A Yes, he did. | 

Q Do you recall what they were? 

A He mentioned four special conditions; namely, an excess of 
parking space, boulevards to permit easy access of automobiles to down- 
town areas, large number of suburban shopping centers and a high ratio 
of automobiles to population. | 

Q From data which you have or from your own knowledge can you 
express any opinion as to whether any or all of these special condi- 
tions exist in Washington to a degree which might cause a higher pas- 
senger loss relationship for Capital Transit as a result of a fare 
increase than that indicated by the national average? 

A All of those special conditions, to the extent they exist, would 
promote automobile usage at the expense of transit riding. Indicative 
_ which I have combined with knowledge of the other major cities 
of the country convince me that the over-all effect of these four 
special conditions as they exist in Washington is to encourage auto-— 
mobile usage, and therefore make it easier for people to stop riding 
transit vehicles. This would result in a larger passenger loss 
factor as the result of a fare increase. 

To be specific, surveys show that there are some 60 thousand 
parking spaces available in what is known as the Central Business 
Area od Washington-- bounded by R Street and Florida Avenue on the 
north, on the east by Sixth Street, Northwest, and Southeast, on the 


south by F Street Southwest, and on the west by Rock Creek Parkway. 
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This is over twice the number of parking spaces in or adjacent to the 
downtown area of Chcago in which the daily accumulation of people 
for work and shopping substantially exceeds that in Washington. These 
figures compare with some 11 thousand parking spaces in downtown 
Pittsburgh. 

To my knowledge there are few if any major cities in the country 
which have as many wide streets in and leading to their downtown areas 
as Washington. Certainly Washington has a large number of suburban 
shopping centers. I even understand that the downtown merchants here 
are complaining. On the question of the relationship of automobiles 


to population I find that Washington has a higher ratio of automobiles 


to population than Baltimore where “r. Roberts in 1950 used the local 


experience which was higher than the national average. Washington 
has one automobile to 4.4 persons while Baltimore has one automobile 
to 5.1 persons, both of those figures being basedon the metropolitan 
area rather than the corporate city itself. Actually, a high ratio 
of automobile ownership of itself does not mean much if both street 
space and parking space are not available to meet the needs of those 
who have cars, and I consider Washington to be outstanding with 


respect to the availability of such facilities. 


* *€ % * * 
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r.2713 MRS. PEDER P. SCHMIDT 


took the stand and made the following statement; 


ye % * * * ca * * 


Br. 2714 
| TES this is what I would like to cover. First, I would like to mention 


the fine service you have here in comparison with other cities. 


x * aa x ~~ - we * 
tr.272e5 
: The Witness: I did mean to compliment you on your service here. f 


have appreciated it a great deal and the beauty of your city, not having 
to have the overhead wires as we have in the Twin Cities, and then of 
course they still have in many cities those overhead wires. Your ser- 
vice is the best I have found anywhere, not that I have been over 
such a great territory, but I think the next one to this would be 
Los Angeles, and I think the worst would be Market Street in San 
Francisco. I don't know if it still holds true today because the 
last time I was there was in 1948 or 1949 and also during the war 
and we had to pay the double fare. We never knew when there was a 
car coming or going and that is true for Oakland. That was during 
the war years. 

Now, Detroit, Chicago, St.Louis, Kansas City, I think are very 


far behind, or have been in the years I have been there. 


* % * * * * * a 
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Order NOe 4052. 


. eS a on A 
rep ti danuary 20, 1954. 


P. U. C. No. 3527 
TRANSIT ae aia aaa No. 424 


win 9 OF fie PROCEEDING AND THE. ‘HEARINGS es! 


By ‘Seplecatide: filed: ‘April’ 3, 1958, the Capital ae 


| — (hereafter called the "Company”) seeks changes. in fares as © 


established by Order lio. 3913, effective August 31,°1952, which 


leteg apa fares of 17¢ cash, 5 tokens for 75¢ and a weekly pass 


for $2.40.2/ The application proposes a Fourth Revision of Sheet 
No. 2 of its District of Columbia Tariff Schedule to permit a cash 
fare of 20¢, and a token fare of § for. Perr The ee 
be eliminated. rod 


"The. eek tariff, scheduled to become effective April - 28,' 


1955, was suspended. by Order tio. 3985 of April 3, 1955, The Commission 


ordered an investigation of the Company's proposals, and consoliieted 
the pending investigation of the Company 's gi tg aad rates with 
the tariff case by Order No. 35994 of ifay' 7, 1953. After presnearang © 
conferences, a stipulation. was. entered on Nay 29, 1953, adjusting - 
and lowering the allowances for‘depreciation, and the depreciation’ 


“ proéeedings in Formal Case No. 427 were separated from the present 


Casee 

.. Because of the widespread public concern in Washington” ~~ 
over successive fare increases granted to the. Company in recent years, 
arid the gravity of the transit situation here, the investigation of — 
the releyant economic facts has been exhaustive. Hearings on the - 


: proposed changes in tariff commericed dune 3, 1955, and were con- 


tinued through 25 day sessions and one night session to tne close 

of the. hearings on October. 1; 1955. Thirty two hundred and forty- ~*~" 
two pages of testimony. were taken and a total of 73 exhibits were °’ 
offered for. the record.. Appearances were entered for Company and 
Commission. Counsel, . for Counsel representing certain Maryland 

parties who were granted limited intatvention, and for Counsel 
representing two different groups of District of Columbia’ parties, 

also granted limited intervention. Briefs were filed by the CanEeny 
and by the miberveners on October 15, 1953. 


By petition filed November 17, 1953, parties ‘ wterested in the 





2/ A 3¢ school fare is established by Congress, Joint Resolution 47 of 
anuary 14, 1955, and is, of course, not subject to change by this 
Commission. 
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Soitieaton is required to allow the proposed fare structure, estimated 
to produce not more than 7.77% on such rate base, 


This claim is principally documented by reference to the earn~:: 
ings allowed by this and other Commissions to gas and electric utilities. 
It is clear, however, that comparisons with gas and electric utilities are 
not controlling. In considering the rights of the investors, we prorerly 
give weight to the Company's, practical Situation, asa unit of a "generally 
sick industry", beset by competition, and with an, ‘Shveciment: Nalready im- 
paired: by economic forces."'. Market Street R, Go. ‘Vo Railroad’ Comms of Cal., 
324.9.5., 548, 554. In this industry, we can. and do'‘take account of the : 
practical.results of fare increases’ in. respect. ot the’ withdrawal of pub 
patronsee ix mS | Ramer ids, ‘F24 Ue te at. S63~4,' 


tn view ‘of rapid current death in Gebvets Pea ‘discussed 

later, it is obviously in the long-term interest of the investors, as well 
as tne interest of transit riders and the commity, thet fues be kept. at 
the lowest level consonant with the preservavica cf the Jouseny in private 
hands, in a héalthy operating condition. ‘thus, tne investors would suffer 
with .the public - if, as suggested in the record, excessive fares produced a 
boycott of the use of mass transit. “It is clear that the interests of all 
. are fostered by fare structunds and ne mee designed to wisi 
‘mass’ riding. / 


Second, we ae no duty to: impose unvsieendble triensit fares ‘in 
order Simply that stockholders may earn dividends. Covii vington & & L. Turnp.: 
Road Co. v. Sandford, 164 U.S. 578, 596, We should attempt to set fares 
‘Sufficient to sect “secure a fair return ‘to the investors "provided the business 
is capable of earning it. But regulation does not insure that the business 
shall produce net revenues." Federal Power Cont v. Nat. Gas Pipeline:-Co., 
315 U.S. S75, 586. No more can be exacted from the public than the service 
is: reasonably. worth (s Smyth v. Anes, 169 U.S. 466, 547). 


‘Thire, we are not bound to the use of any single ee or con- 
bination of formulae in: setting rates of fare.. Rate meking bodies are - 
"free, within the ambit-of their statutory authority, to make the pragmatic 
adjustments which may be called for by particular circumstances," Federal 
Power Comm. v. Nat. Gas Pipeline Co., 315 U.S. 575, 586; Federal Power Comm. 
ve Hope Na Nat. Gas Co., 320 U.S. 591; 602. The "particular circumstances" of 
the C Company ‘tnclude not only’ the: conventional problemp,.of rate base, expense 
and: rate of return, but in addition include (1) problems general to the - 
Aransit industry~sach es tnormal. decline" iA numbers of | passengers and | 
.. additional decline in passengers attributable to refusal to pay higher 
fares, :(2)-specéial additional problems of: the’ Company, such as the traffic 
conditions in Washington, with concomitant community. interest ‘in mass transit 
.a$8,8 partial solution. to overcrowded streets, and deterioration of public 
relations +siue to. pabian, reaction against dividend. ‘policies of the present 
management «, ee oe . : 


ial 
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r.2713 MRS. PEDER P. SCHMIDT 


took the stand and made the following statement; 


cg * * % sd * x * 


br.2714 
136 this is what I would like to cover. First, I would like to mention 


the fine service you have here in comparison with other cities. 


x ee x * a * cs e 
treejes5 
The Witness: I did mean to compliment you on your service here. f! 


have appreciated it a great deal and the beauty of your city, not having 
to have the overhead wires as we have in the Twin Cities, and then of 
course they still have in many cities those overhead wires. Your ser- 
vice is the best I have found anywhere, not that I have been over 
such a great territory, but I think the next one to this would be 
Los Angeles, and I think the worst would be Market Street in San 
Francisco. I don't know if it still holds true today because the 
last time I was there was in 1943 or 1949 and also during the war 
and we had to pay the double fare. We never knew when there was a 
car coming or going and that is true for Oakland. That was during 
the war years. 

Now, Detroit, Chicago, St.Louis, Kansas City, I think are very 


far behind, or have been in the years I have been there. 


* * * * % * e * 
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Order No. 4052. 
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"> hy cHE MATTER OF. 


aot od . 
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‘Change “in Fares of CAPITAL. P. U. C. No. 3527 
TRANSIT COMPANY. | cas Case Now 424 
wi OF in PROCEEDING AND THE HEARINGS» te 


- "By Spoldestiad: filed: April’ S. 18s, the Capital rene 
oe (hereafter called the "Company” ") seeks changes in fares as © 
established by Order No. 3913, effective August 31,:1952, which ~~ ° 
prescribed, . fares of 17¢.cash, 5 tokens for 75¢ and a weekly pass 
for $2.40. 4/ The application proposes a Fourth Revision of Sheet 
No. 2 of -its District of Columbia Tariff Schedule to permit a cash 
_ fare of 20¢, and a token fare of 5 for 95¢. . The cece would 
be sLimanateg, Oe | . 
Pe . The. enapeada \ tarife, scheduled to become effective April 28,' 
1953, was ‘suspended. by Order lio.’ 3985 of April 3, 1953, The Commission 
ordered an investigation of the Company's proposals, and consoliisted 
the pending investigation of the Company's poe oy rates with ~— 
the tariff case by Order No. 3994’ of: ifay'7, 1953. After pre-hearing” 
conferences,. @ stipulation was entered on Nay 29, 1953, adjusting - 
_ and lowering the allowances for: depreciation, and the depreciation’ 
~ proéeedings in Formal Case No. 427 were separated from. the present 
Case. 
.. Because of the widespread public concern in’ Washington ° 
over successive fare increases granted to the. Company in recent years, ~ 
arid the gravity of the transit situation here, the investigation of - 
the releyant economic facts has been exhaustive. Hearings on the’ 
: proposed changes in-tariff commericed June 3, 1953, and were con- 
tinued through 25 day sessions and one night session to the close 
of the. hearings on October.1; 12953. Thirty two hundred and forty-  *": 
two pages of testimony. were taken and a total of 73 exhibits were '° °~ 
offered for. the record. Appearances were entered for Company and » 
Commission Counsel,.for Counsel représenting certain Maryland 
parties who were granted. limited intervention, and for Counsel 
representing two different groups of District of Columbia’ parties, 
also granted limited intervention. Briefs were filed by the CORESEy 
and by the interveners on October 15, 1955 « 


‘By petitdon filed November 17, 1953, parties iataposied in the 





*/ A 3¢ school fare is established by Congress, Joint Resolution 47 of 
anuary 14, 1933, and is, of course, not subject to change by this 
Commission. 7 
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Company's labor relations sought to intervene, requesting that action on 
tlds petition be delayed until the Company's pending labor negotiations 
had been disposed of. The petition does not set forth sufficient facts 
to demonstrate to our satisfaction that a matter of the general public 
interest in transit, as distinguished from the special interest of . 
petitioners in wage aa is invoived. The petition is therefore 
denied. : 


Be metas of December 11, 1953, the Maryland interveners moved 
te reopen the hearings for new evidence concerning the effect of the’ 
decision in Capital Transit Co. v. Pp U. C., Fed. (C.A.D.Cs), 
decided December 10, 1953,. Since this decision merely remands certain 
questions concerning electric power rates applicable to the Company and 
to the public; without action on. the rates actually paid, it would be 
premature ‘in'time for the Commission-to consider'and deal with that. case 
as a part Re the present eon oaiee ‘The- motion is therefore denied. 


; Batis the course of the hearing a large number ‘of tr ansit.. riders 
in the: District of Columbia were heard on the record, presenting views as $ 
to the proper rates of fare. The Company presented and qualified as experts 
on various phases of its case Robert E, Harvey, Vice President and Comp- 
troller; William C. Gilman, an engineer and partner in the firm of i. C. 
Gilman:and Company, New York; and i. Gilman Smith of the same firm. In 
addition; ifessrs. Goad and McAmis of the Company testified with respect 
to allocation of certain labor costs and Walter J. Bierwagen, President 
of thé Union representing the Company's street car and bus operators . 
testified under subpoena issued at the Company's request concerning the 
reasons for the Company's discrimination against Negro street car and bus 
operators. 


The Commission retained as special consultants, and offered... 
expert testimony from Fred C. Kleinman, member of the staff of the Illinois 
Commerce Commission (financial matters and rate of return) and Edward A. 
Roberts, of The Roberts Organization, New York (fare structures.) 

J. William Falk, Executive Accountant and Auditor of the Commission staff, 
ct on history and. forecast of rate base, revenues and expense e 


- On the basis of this massive record and matters of’ official. 
notice before the Commission, it is our task to establish fares which 
properly evaluate the interests of the investors and the transit riders, 
and the community interest in mass transit in Washington. At the outset, 
a restatement of controlling legal principles is advisable. _# 





CONTROLLING PRINCIPLES IN GENERAL - SEE ae ~ 


The Company strongly. contends that it is "entitled" by law to 
earn 10%'on the amount fixed as its rate base, and suggests that the 


“e 
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Commission is required to allow the proposed fare structure, estimated 
to produce not more than 7.77% on such rate base, 


This claim is principally documented by reference to the earn=°: 
ings allowed by this and other Commissions to gas and electric utilities. 
It is clear, however, that comparisons with gas and electric utilities are 
not controlling. In considering the rights of the investors, we properly 
give weight to the Company's, practical situation, as.a unit of a "generally 
sick industry", beset by. competition, and with . an, ‘4nvestment "already im~ 
paired: by economic forces."'. Market Street R. Go. ‘Vo Railroad’ Comms of Gabe» 
324.3.8.. 548, 554. In this industry, we cen, and do:‘take account of the 
practical. results of fare increases* in. respect. of the’ withdrawal. of miblic 
Se Soop vas - Companys ids, S24 Jo te et, has 


"ae view ‘of rapid current dec Yine in peel dding.. ‘discussed - 
later, it is obviously in the long-term interest of the invectors,.as well 
as tne interest of transit riders and the COMMYILCY y thet fues be kept. at 
the lowest level consonant with the preservavica cf the Company in private 
hands, in a héalthy operating condition. ‘thus, tne investors would suffer 
with. the public. if, as suggested in the record, excessive fares produced a 
boycott of the use of mass transit. “It is clear that the interests of all 

- are Lostered by fare structures and vay Be designed to so lil 
- -mass riding. : 


Second, we — no duty -to “impose. sremnpeon chan trarisit fares ‘in 
order simply that stockholders may earn dividends. Covington & L. Turnp: 
Road Co.’ v. Sandford, 164 U.S. 578, 596. We should attempt to set fares 
‘sufficient to sect ‘secure a fair return to the investors "provided the business 
is capable of earning it.’ ‘But’ regulation does not insure that the business 
shall produce net revenues." Federal Power Comm. v. Nat. Gas Pipeline:-Co., 
315 U.S. 575, 586. No moré can be exacted from the public than the service 
is- Peasonably: worth (s Smyth Ve Anes, 169 U.S. 466, 547). | 


‘Thire, we are not bound to the use of any single. Soin oF con— 
bination of formulae in: setting rates of fare... Rate making todies are - 
"free, within-the ambit-of their statutory authority, to make the pragmatic 
adjustments which may be called for by particular circunistances," Federal 
Power Comm. v. Nat. Gas Pipeline Co., 315 U.S. 575, 586; Federei Power Com. 
“We Hope Nat: Gas Co., 320 U.S. 591, 602. The "particular: circumstances" of 

.. the Company ‘Include not only’ the conventional problemp.of rate base, expense 
and: rate of return, but in addition include (1) problems: general to the - 
#ransit industry~such as "normal. decline" iA numbers of passengers and _ 

.. additional decline in passengers attributable to refusal to pay higher ~. 

fares, :(2) special additional problems of. the Company, such as the traffic 
conditions in Washington, with concomitant community interest in mass transit 

.a8,a partial solution to overcrowded streets, and deterioration of public 
relations due to. peeks reaction against dividend. policies of the present 
management « a if 


a 
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RATE BASE 


- .... *. The Commission ‘has “in the past consistently stated, as. the as 
base; 5 the amount reflecting the historical cost of .preperty used and useful 
in the Company's transit opérations in the District of Columbia, stated at 
the cost to the owner first devoting the properties to public use, less 
accumulated depreciation per books ~ plus a singie working capital allow 
ance.in resnect of the cost of materials and supplies. .. See in re Capital 
Transit Company, Formal Case No. 417, decided: August 21, 1952; id., Formal 
Case No. 415, decided January 4, 1952; id., Formal Case No. 3%, '» decided: 
dune 28, 1950. 


For the purposes of the present proceedings, the Commission staff 
has developed on this method the amount of $23,420,691, -representing the - 
weighted investment in rate base prope>ty for the Future Annual Feriod;. 
acjusted inter alia in respect of depreciation in accordance with the stipu- 


lation in 1 Formal Ca Case No. 427 mentioned above, and allocated-on.a 934% basis . 


t6-the District of Columbia. (Commission Exhibit 38, Schedule 3.). Tne Com— 
pany; which had contended for certain higher amounts representing rate base 
in their exhibits and testimony, has accented the figure thus paces by 
the Commission staff. (Company Brief, Ps 4.) 


For the purpose 8 of this proceeding,. we find and conclude that : . 
$28, 420,691 is the Company 's rate base on which a return is allowable. 


Although an "original cost" basis for rate making is thus con- 
tinued for the purposes'of the present case, it is to be observed that the: 
real valve in the market place of the Company 's. operating properties have: 
been seriously affected by the steady and rapid ded@line in passenger riding 
sustained, over a long period of time, except for 2 brief period auring — 
:World War IL, Economically, the’ transit industry and the Company are . ae 
pene re capital-wise 9 rather than stable or. expanding operations. 


pa This: fact was eePtacted in the. aye, on. September 12; 1949, ‘en 
the North american Company to“S. E. Wolfson and Associates (hereafter .called 
the "Wolfson Group") of 45.61% of the Company's stock, carrying effective~. 
control of the Company, for $20 per share. On this basis, the then value 
of 100% of the stock was $4,800,000. Under somewhat similar circumstances, 
when 100% of the property of a transit company.was. sold for $7,500,000, . the 
California Commission determined a rate base of $7,950,000 (the price: abs 
which the properties had been offered for sale) despite indicated histori- . 
cal costs on the order of $25,000,000 and book value of over $41,000,000 . 
covered by Commission’ approved securities of over $37,000,000. This rate 
base was sustained by the Supreme Court, because of the economic plight 
of the street railway involved. Market Street R. Co. v. Railroad Comm, of 
Cal., 524 U.S. S48, 564-568, As observed by Justices Black, Douglas and 
Muxphy, concurring in the Nat. Gas Pipeline Co. case, supra, at p. 608, 
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"The investor and consumer interests may so collide as to warrant the | 
rate making body in concluding that a return on histcrical cost or prudent 
investment, though fair to investors, would be grossly unfair to consumers," 


We do not suggest that the Company's present’ situation demaids. - 
that the determination of rate base on original cost methods be abar.doned 
at this time. We do note that continuation or accentuation of of present 
riding declines may in the future produce a situation - due: to economic 
circumstances rather than Commission action ~ in‘which a return within the 
conventionally "reasonable" range cannot realistically be: estimated, on an 
_ original cost rate base. to be pageuged from reasonable fares. 2/ 


CONSIDERATIONS RELATING TO THE INVESTORS 


Our acceptance of the toriginal cost" rate base for purposes of 
this case does not preclude effective consideration of the economic reali-~ 
ties about the Company's stock, with impact on allowable rate of return, 
infra. The average of the yearly high and low market price of the Com— 
peny's stock from 1934 (first full year of Company’ Seer through *' 
June 1953, has been as follows: _3/ 


1933 1934 1935 - 3986~ -..- 1937. . 1988 


formed) $26.40 20.48 $14.52 $11.56 . $ 8.00 


"1940 “1941 °° 1942 - ~1943 - 1944 © 1945 


$14.48 $15.52 $22.24° $29.64 ° 230.08 $33,8e 


1947 1948 —i‘i<‘é‘édtgD S950 1961. AR 1955 
$19.68 $15.40 $20.76 $31.64 $50.48. 3960, 00 $58. 24% 


(Exhibit 32.). Wee Seba <i | % Through. oe 


_2/ No. recent rate increase has actually provided the rate of return on 

original cost fixed by the Commission. Thus, oy successive orders from 

1946 to 1952; the Commission has found that the fares imposed would pro-- 

duce returns of 5-3/4%, 6.4%, 6.73%, and 6-1/2 to 7%; neers the ad= 

dusted rab. of return hes ‘been, successively, 5.68%, hee ae 4, Ph, 
5. 59%, 6.22% and 4.65%, (Commission Exhibit a " 


3/ All figures in this ‘opinion abaregerd the a for 1 ‘stock split ‘effect— 
ed. October 12, 1951. 
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Thus, during the entire period of the Company's history, Sr 
market value of the Company's stock has been substantially -below book: ° 
value (as well as book value reflecting Commission’ eliminations), The 
market value of the stock hes in recent years made a substantial retovery. 
The economic loss to the original investors obviously dates back .prior to the 
formation of the Company, is established by a long history, ami is currently 
less than it has been in the past, 


; The dividend record of the ES for the sane period nas been 
és follows: 


1933 1934 1935 . 1936 1937 «6.1938 * S939 | 


81.00" 


1941 1942 1945. 


91.85 -$1,75° ~ 92, 32. $200 


1948 1949 1952 


| . 25. 60 reg, 
! 7c a 2 | _ 10,00 sp. ae, 
$ 2,00 % 50 -: c 34,00 $15.60 ~ 36.40™ - 


‘gases 32.)- ; = 3 “.  " #Based-on Commission records.” 


~- ~ 


‘Thus, from 1945 to the Wolfson acquisition, the stockholders 
realized $7,50 per share, In the comparable period since the acqui sition, 
the stockholders have realized 450,00 per share, or 150% of the amount » ; 
$20.00 per share, et which the cont inate interest in the ona was: 
bought. by the Wolfson group .in.1949., 


We conclude that to those investors who bought the Company's 
stock at any time between 1933 and 1950 and still nold it, recent dividends, 
earnings. (considered later) >and market prices indicete very substantial 
economic gains, The trend towerds the restoretion of market value to the 
point of equaling adjusted book value of common stock has in the last three 
years been radical, We would observe that, contrary to the Company's con- 
tention, no duty to investors require us to attempt to set fares umreason— 
ably high in order to improve earnings, and pérmit. dividends, to the noint 
that the market price of the Company's stock equals the book value of the , 
stock, Covington & L, Turnp. Road Co. v. aneere: supra; Fed, Power ~ 


Comm, v, Nat, Gas Pipeline Co. (concurring opinion) supra; Matter of . 
United Fuel Gas‘Co., Fed, Power Comn, Dkt, G-1781-2055, dec'd, July Glas 


Y 
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1953, .In general, we find that the investors must look to an improvement 
in use of mass transit in. Washington — economic recovery of the re 
rather than to constant rate increases, to restore further the merket °*" 
value of their shares, .The Commission will not impose rates. of. fare 
intended to se present market. values... 


As. of April 30, 1953, ‘and the ee ‘the Cotipany is in an. 
excellent condition financially, @s compared to the: trans it: ind ustry. | 

. generally, despite recent. instances of yearly dividend payouts in excess 

‘of current earnings, Thus, cash and marketable securities of $7.2. mitlion 

are. included in current assets, while ‘all current liabilities: ageregate. 

. $3.4 million, During the year ended April. 20, 1953,. the Company. réacquired 

$1 million of -its mortgage bonds, and ‘bought o2 million of busses for cash. 

Reacquisition. of bonds from excess cash has continued during the subsequent 

period. Investment in ‘road ‘and equimment increased $1, sa milli’ and ‘de 

preciation reserve increased $1. 45 million. 4/ : ss 


OPURATING REVENUES AND EXPSiiSES 


-. . (1) In Generals ‘Testimony and exhibits were. presented by‘ 
Rarvey for the Company, and Fak for the. Commission. staff;. ‘showing the - 
develomient: of their indepencent estimates for. revenues ‘and expenses for 
the Future Annual Period. Both estimates were based on actual realizations 
for 12-monthn periods with substantial. adjustments. ta a going level basis, 
However, Harvey ‘used.as a basis of his estimates of revenues a le-month ~ 
period ended May 10, 1952, and. for expenses a. 12-month period, : ended’ Decen- 
‘ber’ 31, 19582.) Harvey: forecast operating revenues on the basis. of annual- 
izing: actual cash, token and pass revenues for. the. period August 31; 1952 
(date of present fares) to May 103. 1953, with adjustments: for B.22% in¢rease 


4 " 


4/ At October 31, 1953, earned surplus amounted ts $5,549, 361. 44, “ef: which 
. 99,105, 720,66 is restricted as to payment of dividents under the ‘Company's 
First’ and Refunding Mortgage Bont Indenture. Thus, $395; 640.78 of unre= 
stricted surplus is ‘currently available, plus current earnings,’ to meet 
-Gividends. Dividends payable-quarterly are on a “current annual besis of 
$1.60 per share ($6.40 per share. disregarding the stock split) or $1,536,000. 
A ‘quarterly dividend of 40¢ per share, aggregatitig ~584;000, was declared 
November 22, 1953, Bes weal oe iia to" SEOCREOINSES of record: De=— 
cenber 4; 1958, ~ : 


For the. 12: aanthia! erded ’ Getcha 1, 1953, ‘the. ‘ibeeee earned $1.00 per 
share of common’ stock, as: against $1.19 per share forthe comparable. neriod 
in 1952. Four huncred fifty four thousand two hundred and sixty-seven 
_ dollars in excess of. earnings. was paid: as dividends Tron Sotnes Surplus 
~ aceumulated in ing eek a i kn a weg ek 


a 
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in cash fares, decrease of 4.83% in token fares, and decrease of 28,95% 
in sales of passes, as éxperienced in comparable periods: (January 18 - 
May 9) of 1952 and 1953, He.forecast operating expenses with major adjust~ 
ments for: increased labor costs effective beginning ‘July 1, 1952, Novem 
ber 1, 1952, and July 1, 1953; increase in accruals for injuries and damages 
due to increase in passenger revenues; 1¢ increase in D, C. gasoline taxes; . 
decreases in operations; and for depreciation at the agreed rate of 4,% 
over-all, On this forecast, the. Compariy, on a $24,299,126. rdte bases would 
realize net operating income of $1,014,025, ora ‘return of 4 017%. The Com- 
pany’s operating ratio, on this basis, "is 96 031%, (Exhibit 9.) He also - 
estimated that after allowing. for'a portion of the $650,000 per annum wege 
increase. going into effect July 1,°1954, D.C, net operating income would’ . 
: ome to — 9079, or a return of 3 02% on the $24 million rate base, 
it, 219 ' 


Falk used as a basis for his esti~ates of both revenues and 
expenses the 12 months ended April 30, 1953, 


The record shows that the use of the two different 12 month 
periods by Harvey resulted in an umderstatement of Net Operating Income 
for the ‘current anmal period as a proper basis for estimating future — 
results, 5/ Tais unusual use of different periods results in pen es aa 
The record shows ‘that schedule cut-backs have been made with regularity, 
‘operating expenses have constantly been reduced from the 1952 figures. ie 
cause of such cut-backs. In addition, the Company revenue period happens . 
to begin and end on a Sunday, the poorest of the week days from.a-;revenue: 
‘standpoint; ami it included an unusually rainy oe with consequent adverse 
effect on transit riding. 


The Commission is of the opinion that the game periods for revenues 
and expenses should be used in’order that the results will not be affected by 
different operating conditions, Furthermore, if the latest available figures» 
are to be used for revenues, it is equally important to give effect ‘to the. 
latest. available figures for expenses, The record shows that the use of 
revenues for the 12-months ended May 10, 1953, resulted in a reduction: under- 


estimates based on actual revenmes for the 12 months ended December 31, 1952, 
Likewise the use of operating expenses for the 12 months ended. December Sl, 
1952, failed to take into consideration substantial operating economies 
reflected in recorded expenses during the first four months of 1953, 


In view of the foregoing, the Commission will rely principally on 
the actual realizations for the 12 months ended April 30; 1953, with sub- 
stantial adjustments which will be referred to hereafter, 


5/ It"is also noted that Harvey estimated a decline “of 26 010, 000 passengers 


as a result of the Company" s proposed fare increase without giving effect to 
any related reduction in operating expenses, 
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As adjusted to a current annual basis. ‘reflecting fare ‘iricreases 
effective August 31, 1952, and minor ‘increases in respect .of “incidental -: 

operations and unredeemed "tokens, (total $309,321), operating - ‘revenues © 

for the 12 months enced Aeett 30, 1953, totalled $29, 587, ssid sistgracoae’: 56.) 


‘The same period. is properly used as ‘2 basis for detemnintness 
operating exnenses depreciation and taxes. Here, the adjustments inoiude 
a reflection of (a) increases, retroactive to May 1, 1952, in labor costs 
to union employees of 5¢ per hour, effective July mee 1952, and approximately 
8¢ per hour, effective November 1, 1952, with corresponding inereases -to 
salaried employees, in the total amount” ‘of $435,.543;. (b) reductionsin income 
tex accruals ($67, 886) ; (c) adjustment reducing taxes related to the amorti- 
zation of emergency facilities, distributed over future :xyears to relieve’ 
transit riders. from paying the Company's higher income tax burden. result- 
ing from the loss of otherwise allowable depreciation deductions ($46,084) ; 
additionel minor adjustments of $51,686; grand total of adjustments increas- 
ing operating revenue deductions by $373, 257, As so adjusted, deductions — 
from: operating revenues’ total Hee, S08; 768, “MANARS. net operates incane of 
ee, TG. Exhibit 36. ) - 4983 


the foregoing eae: are ‘for ‘total eempang ‘ofueataores After: 
allocation, with revenues assigned on a direct basis, and: operating revenue 
deductions allocated primarily on the basis of vehi cle hours’ (see infra). 
tne net operating-income applicable to District of Columbia operations |= 
for the current annual period amounted to $1,282,819, reflecting a deficit 
from other than. District of Columbia operations of $154,102. (Exhibit: 37. ) 
: The adjust Led besults ‘for the 12 months exits Kpril: 50 1953, are 
3% wie the basis for estimating the-amounts to be. realized in the ‘Puture » 
Annual Period, with. adjustmeits. These.adjustments include. réduction of 
operating revenues by $20, 828 to. exclude revenues: from transit: radios, nd. 


-: longer in operation, and ‘adinsbment: of operating revenue’ deductions {a)- 


‘. for e wage increase of 5S¢ Rer*hour to,.union. employees > effective July. 1, 
. +1953, with correspohding increases - for salaried employees, in the enountt 
of $460,000;. (b) estimated decredésed overtime. ‘payments’ ($81,500); (c} » 


. galowance for increased cost:-of ‘gasoline:.$116, 248 (a), decreased costs - 





_reguiting fron reduced ‘operations: ($82,460). other. «minor “adjustments: to 
operating expenses $30,850; (e): for. computation “of. deprécietion ofthe: -. 

. basis.-of -lower, accrual” rates: effective July,I, “1953 ($210; S41). V€£)<for : 
minor: adjustments ‘to gefiéral- taxes. (86,415). (a). Computation of Sncamé™ - 
taxes on the; basis of Sdjusted taxable: income: “inc ding - ‘the ‘adjustment « 
for reduction of $46,034 related to amortization of émergency facilities 9 
resulting in a total’ reduction of ($243,481). As so. adjusted for the 
Future: Annual. Reriod, operating revennes for: total. Company: operations 

. amounted: to $29,556, 657, operating revenis: deductions $28 3421,,769,, Leaving 
net operating income: of $1,134,898. The,-allocation to. District. of: Columbia 
operations in ‘the: ‘same. manner’ as: devia ste ies ‘months - -ended: ‘April 50, 1953,; 
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results in operating revenues of $27,696,188; operating revenue deductions 
of $26,447,647, and net operating income of $1,248,541, or a return on the 
weighted rate base of '5,35%.--. {Exhibit 36.) -Sxhibit No. .39: indicates that 
without allowance for "normal decline”.-in riding, :discussed later, the- 
present fares will produce $156,700 less than the amount necessary to 


-. 7 secure a 6% return on the rate basé, and $215,252 less than enough for-a 


ig ‘ return. 


. " (2) - jnorbieatins of Seeenesy Facilities, The senate uring 
Work — II purchased over $5.9 million of property for which certificates 


-of necessity were issued under the provisions of thé Revenue Act of 1940, 
In accordance with the provisions of the Act, the Company in 1946 elected 
‘to exercise its right to amortize this property. over the "emergency: period" 


“which ended, based on Presidential Proclamation, on Sentember 20, 1945. ° By 


so’ doing the Company realized a substantial reduction in its income tax : 
‘liability applicable to the years 1941 to 1945 inclusive, which resulted in 


‘"-a-eash refund, received in April 1946, of $2,782,751.15, including interest 


of. $194,665.21, and a reduction in the payment applicable to the: year 1945 
of $644,580.09. This total reduction in tax liability, exclusive. of 
interest, of. $5,232,666.05 was credited to Earned Surplus, and transferred 
from there to a reserve for property adjustment and utilized along with. 
other surplus funds to write off unclassified road and equipment previous-— 
ly excluded by the Commission from the rate base, This action benefitted 
the Lecteiapame wrest of the Company without any direct berierit to the. mistorerse 


By its wlecties: to amortize this property at an “accelerated rate 
over the "emergency period", the Company gave up for the future the normal 
depreciation deductions on such property allowable in computing Federal i 
income taxes, and thereby incurred potentially higher taxes for the future, 
It is-clear that the transit riders, having received no benefit from the 
reditced taxes during the emergency period, should not be saddled with such 
higher taxes in the future, and that adjustment: should be made reducing 
future allowances for taxes by the estimated amount of this additional tax 
liability which the ae deliberately and incurred for the 
future years, 


Sucti an wajoact 5 was: popeopeant by. Witness Falk, Exhibit Hos. 34, 
covering the period 1946-1964, inclusive, and reflects $1,176,406.12 actual 
tax incredses based on the loss.of normal. depreciation for. the yéars —— 
1952; iriclusive, and $518,216,47 at “assumed rate of 52% for the years. 
a: ‘inclusive, (548, O85.55 per ‘annum with: eet 64 residue in - 
1964). 


-“ We believe this sasoetamnt, totalling gl ,694, 622.59 (of which 
$1, 145,683.77 ‘is arplicable to’ prior periods and not. actually ‘reflected-in 
the rate making process), as-against realization benefitting stockholders 
, totalling ¥5, tae EsPeeiey is fair and ‘liberal to ‘the. Company, and we find 
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and conclude that the adjustment is proper. We note that the witness 
Kleinman proposed, inter alia, reflection of tax savings at the wartime 
82.3% rate, or the deduction of tax savings from:the rate base, or the 
treatment of the entire tax depreciation as actual depreciation, andthe 
deduction thereof from the reserves used in calevlating rate base. In‘ 
general, see Re Indiana & Michigan Electric Goss =. bole (ns) 51.(Ind.); 
Re Georgia Power Co., 97.P.U.R. eas} ss (Ga.); Re Superior Eee Le &P. 
Co., 98 P.ULR. (ns) 62 (Wisc.). See a ae 
(3) Officers! Salaries and Directors! Fees. pe of the year- 
end and the current period in 1985; the parertee of Cae: ofhces have 
been as follows: oN 


tee ee le seit" es ee “abe! oaglh eee — : 
age < BOS 2 -) ad Rega ae ae ee toss 
1 $129,000 © ee 008 28 020-0: °*'$202,0205 


‘This, average aoereuaee malariae of. she. 700 for the: 4-year eer 
1946-1949, ‘inclusive, increased to #156, 260 for the. 4-year period’ 1950=1953, 

inclusive, an increase of about le The inerease from. the gt aatarites 
to. the 1953 salaries was over 161% 


4 


As. of — end ‘of 1949, ‘officers: and solaries: were as follons: 


-Merrill,. E. De . President & Chairman‘of Board - —S—« $36,000 
Heberle. J. ". « Viee Fresident & Comptroller HS FA EOROOS:* 
Bennett, W. 3S .. Vice-President’ & Soe diet sioes ‘I8;000 ©. 
Giddings >» Be é. - Vice President oe “312,000 ~” 

Crampton, H.D. | Treasurer Aare SES No, 6 ae 

we. Lobad a SRI oe eet | rs 394,000 - 

| As of the end of 1958; officers end: salaries were 28 follows # 

_ Name SER ISE EAS ae ye Bitle Rete z ve Salary’: a 

Wolfson, L. E. Chaivuian of: the Bosra 7. .$ 405000 7 >: 
Broadwater, J. A. B. President & Chairman, Executive Comm, - 40,000- 

. Weinstein, D. S. - Executive Vice President - . wet 8S SOS OOO 

Harvey, R. Ee: . : Vice: President &: picghirars sae at SS RE OOD Ee 
Giddings, 4 Ce. . Vice’ President = 1 RITE, :I6,500°. = 
. Ecker, Js B.. .. .. Vkee: President - a BES 175000 -. 
Flanagan; es ‘Be Vice President . - EM INS Bie a SOOO HE HS 
McCormick,;-S. E.. Treasurer . sme gos 8 9,080) G" ° 
Poweli :Ri-Ps: 20) $c Secretary. &: Claims Attorney wkhae pe: .-LISIOO™: 

$20! 20: 


Total Pe yy ee es ) woes | . $209, ,0 
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Of the 1953 officers,, it is noted that Boker, MeCormick and 
Powell were’ subordinate officiais of the Company in 1949, and became 
officers by promotion, Wolfson, Broadwater, Weinstein and Harvey, with 


-\- aggregate salaries of $131,000, or $37,000 more than total officers" 
'. Salaries for 1949, are the appointees of the Wolfson group. None of 


them had, before their ewployment with the Company, any transit experience, 


The record amply supports a $15,000 reduction in Mr. Wolfson's 
‘salary as allowable expense cuarged to operations, Inter alia, we note 
that contemperaneous with the increase in his salary from ¥29,000 to 
$40,000 per annum, Mr, Wolfson moved his office ami residence ” from Washing— 
ton to Miami Beach, Florida, He has also recently increased his business 
interests and holdings unrelated to the Company and its activities, It 
also supports the elimination, in our calculations, of $8,700 paid during 
the test year to E; C, Gerbert, of Jacksonville, Florida, for ‘ "public 
relations services," These services are preformed. locally by Messrs. 
eee amd Flanagan, at salaries of $16,500 and ¥16, 000, respectively. 


ae The salaries paid to Wolfson (even after the- reduction) » Broad= 
water, Weinstein end Harvey are high, considering anong other things the 
Company's earnings position, the salaries paid to transit officials in 
cities of comparable size, such as Cincinnati, Baltimore and St, Louis, 

and the. inexperience of these individuals in public utility operations, 

In our review of this record, we are not satisfied that substantiel reduc- 
tions could not be made in allowance for officers' salaries, as. an item of 
operating expenses, However, such reductions, if made, would not be 
sufficient in amount to affect the appropriate fare structure discussed 
later herein, or to affect substantially the gross operating expenses for 
the Future Annual Period, Therefore, we have'refrained from furcher action 
on this item for purposes of the present case, 


Directors’ fees, applicable to all directors who are not ee 
officers, theretofore fixed at 340 per meeting, were raised in April 1953 
to $100 per meeting, or an ageregate increase of $7,800 per year for the 
10 directors who are not Company | officers, assuming attendance, In 
addition, traveling expenses of $200 per meeting for certain of the 
Girectors have been paid and charged to operating expenses, Standards 
for directors' fees in Washington, as established ty our official ‘records 
for the other utilities, are: The Chesapeake and Potomac Telephone Com— 
pany — 340; Potomac Electric Power Company and Washington Gas Light Com- 
pany — $50, Although the matter of justification was specifically pre- 
sented in the record, no adequate reasons were advanced for the increase 
in directors’ fees, nor for the allowance of traveling expenses to out-—of- 
town directors, We therefore disregard the aggregate increase.in such 
fees, and the traveling expenses, in our consideration of operating 
expenses, Again, the amount. involved is not sufficient to require a - 


4 
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recalculation of record figures for the Future Annual Period. 6/ . 





(4) Token Liability Account. Experience has shown that a 

. portion. of the tokens .bought wili-never be presented -for: redemption. 

_Under the Company's accounting methods, charges to. this account have. 
been made from time to time, reflecting. write-off. of the estimated por- . 
ica of: this account, meereeening ee not used.. : 





As of Decenber- 31, -1951,: prior. to. adjustment: te: this “account rex 
flected a balance of $644, 090. 91. In December of that year, the Company 
credited non-operating income. with $257,411.86 of this totel.. During 1952 
an additional adjustment in the total’ amount of $280,284.05, was’ charged to 

+ the liability account, with .contra credits to operating income of $56,000 
and non-operating income of $124,284.05. Thus,‘the major portion of these 
amounts were taken into the earned Surplus accounts of the Company, avail~ 
able for dividends, withcut: .passing through operating income accounts... This 

_understates, and distorts the true’ picture as to the results of operations 
for’ 1951 and.1952, Currently, the Conimission requires annual adjustments, 
‘ona monthly basis, for tokens. not redeemed, which for the Future’.Annmudl 
Period. we find correctly ‘stated at the figure $56, 500, 2s presales: oe: 
Mr. ie of, the Commission staff, - . 


i BS). Reserves for Denresistioc: Starios. and : pe nd Income 


Panes Tn the past, substantial overaccruals in these accounts have. 
occurred from time to time, .with adverse effects on apparent: rate, of": : 
return during these.periods. Thus, the reserve for injuries. and uae 
has: increased during the last three years, as a result of accruals in 
excess of charges, It is noted that in 1945, the Company by unilateral - 
-» action transferred-$500,000 from this, account. in effect to’earned surplus 
available for dividends, subject to pro tem restricticns in the. Company-'s 
Indenture covering its bonds. We also note substantial recent over- 
~ accruals of. income tax liabilities... In' respect .of; these items, we find 
-no sufficient basis for adjustment at this time, but. we will:continue. to 
“closely: scrutinize these accounts to guard against ‘habitual overaccruals 
which aabapesie s prejudice the interests of the transit: riders. 


aaa Lies vin aia 
a td aS 
. + 





























As noted, the. account. for reserves. for depreciation » was on. ! ue 


& 


Y 








o/ The question of proper allowances for legal fees in. operating expenses 
was not raised’ at the. hearing, ° -@onsequently, no ‘cohsideratioh is given to 
this question’ in the. present’ case. -It is noted that accirding ‘to. the © 
Commission's records,’ payments to’ toutside". lawyers in’ excess of: $5,000 
in respect of legal fees for the three year period 1950-1952, inclusive, 
averaged . $189, »-while: for.the similar period 1947-1949 the average: . 
was $118,000/, a substantial: ‘increase. ‘of $71,000, which is not consonant 
with the Company's, -professed ’ emphasis: on operating economies. < 


+ ee 
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May 29, 1953, changed to a new basis, which in effect lowered the current 
anrmual charges. The group rates now in effect reflect the best deprecia~ 
tion practice so far derived from the Commission studies, Studies on 
this subject will continue, but in this, as in the case of the other 
reserves, we find for present purposes the reflections contained in Mr. 
Falk's exhibits not subject to further adjustments, 


(6) Refusal to Employ Colored Platform ierzers. The’ Company 
refuses to process applications from Negroes fer empioyment as street car 
or bus operators, solely because of their color, This discrimination bars 
the Compeny from vsing the free facilities provided by the U.S. Employment 
Service to recruit personnel, The Company recruits through paid adver- 
tisements in tre "help wanted" columns of local newspapers, and has 
incurred expenses for newspaper advertisements in Pennsylvania, Virginia, 
North Carolina and West Virginia. 2/ On this, Comptroller Harvey of the 
Company testified: "We draw very few operators actually from the District 

manpower because of the tightness of help." The Company has had con-= 
siderable difficulty in maintaining an adequate force of white platform 
workers, The Company paid approximately $280,000 in 1952 in excess costs 
for unscheduled overtime and other penalty payments, A substantial reduc— 
tion in such costs was effected during 1953, so that the Company during 
that year paid similar costs of approximately $129,000. During a large 
part of the year 1953, the Company's complement of vhite operators was 
insufficient, though there was an untapped pool of available potentiel 
Negro operators in Washington. The use by the Company of the free facilities 
of the U.S. Employment Service would reduce, in some amount, the labor costs 
reflected in Company expenses, and ultimately borne by the transit riders. 


If this Commission took action - even negative action in refusing 4, 
to disaprrove Company expenses - tending to abet (even by silent acquies—" 
cence) the Compary's discriminatioa practices solely on the basis of race, 
such action would be subject to the most serious question under the 
guarantees to all citizens of the Fifth Amendment to the Constitution, 
and the "public policy of the United States as manifested in the Constitu- 
tion, treaties, federal statutes, and applicable legal precendents." Hurd v., 
Hodge, 354 U.S. 24, 35, 


In a closely analogous case, the Supreme Court reviewed, on the 
merits, negative action of this Commission in dismissing its owm investi- 
gation of the Company's operation of radios in transit vehicles, Public 


hl A 
7 The ctficial files of the Saas show. $id, 897,12 cost of aigmsitatng 


for operators in 1952, and. $9,' — similar. cost for = i: con 
putation). 
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Utilities Speer Ve Pollak, 545 U.S. 451, .96.L,. Kas 1068... Ment 
| the federal authorization to the Company. to operate.’ a, substantial eee 
‘of transit on the streets ‘of the District of. Columbia,. the Court..recognized 
»  vhat the Company practices were “ander the regulatory. supervision". of, this. 
| ‘Commission; : which had acted on the particular’ matter. of radios iby, dismissing 
> its investigation. The authority of the utility’ in’ that case = pari passu 
q in the present case - "derives: in part frou ‘Governments thumbion the scales," 
i  and‘thus is’ aicin' tothe éxercise ‘of? # spree. Anthony. ae. a= ABE. 
462, footnote By. and cases. cited. “See EN eager: etiigemeays KN FE free 







| A Were’ this a disci#imination’ ‘con ining "an infus 
m ~6thiciais™ of a State government ,_ at. would. almost. certainly} 2s 
: tional “under the’ Fourtéenth* Amendment. ° " Pruax.. Vs: “Raich, 239. Us. 33; 2 5 a 
iarsh v.-Alabama,," 326 U.S, 501,. 5083. Terey vs Adems, 345.U,S.:461, and... 

* opinion of Frank Frankfurter, J. at. ADS; Nixon v, Condon, 286 U.S. 75; Smith Nee 


-- Allwright, “321 U.S. 6493 Kerr’ <,, Enoch Pratt maaan Lib Y>.. 2891 F 2d d 2i2:. 
(Cos th), cert. den. 526 U3 u 2Sy Wels. kate $8 roan Pee oe 


Bae We believe it, probable that ee the rirtn’ aiseadaent there is a. 
‘similar. Federal right, of .pofential. Negro: operators not. to be refused enploy- 
* .ment: by: the’ Company. solely because of their: color, ‘inasmuch as. eh conear 
>» acts under Federal ‘license. See: steele Ve. Louis savid 
.. 323° U.S. 192389 L, Ea. 1733 Tunst a 






E., 323 U.S. 210; 89 L. Bas. . 1875 Hurd. v.. 293. 
diction -of this Comission, ‘in the. .present CASE, ee ‘Visited to. matters affect— 
ing. ‘Company. expenses; It is; of . course, our’ ‘duty. 30 to act: as. to- avoid: any « 
Be. tiers rie of infringing. Constitutional. ete SEEN: Ae eS ME. cp ce eo 


: The ‘Company takes’ the position: that’ diiccimiiatsinn, is Sasbec on: Sts. 
past: experience and the attitude. of fhe present: platforn Spersiors,: which 
considerations Lead’ the Company: to. “the conclusion, that: ~eaployment of: Negroes: 
‘would. increase rather than. lessen absenteeian with, resptiang: ancrease: Sn hie 
gs re expertise for overtime. ee paiabion we Men 
ra See ea Sco 
“Phe: ‘Company! tigast: experience". is. Linited. to. cab socentond it 
19337 when: ‘training of one Negra. street: car motorman’ was*essayed;"*but was” 
all immediately ‘giscont inued when .the instructor. assigned néfused: ta’ teach: him. 
Equatty;: there ‘is “no. concrete.; ‘current, data.as’ to: the .atbitude of the 
tors, “lest surveyed in. "1944," The. Company's. .carrent: data: ‘consist ‘ofthe 
¢ subjective: impressions: of the head of ‘the-operators!: union and the; ——— 
personnel ‘director; who, both: predict substantéal, difficulties: sere teero 
operators to be employed, either through strikes; or through sg ema 
¥ ree ee of che pe oe. personnel. f = ee ay t 


we hoe eas Bes - a A 
if So ee ee Sift By ia Se 


: * On ‘tHe Seca at tee ‘chear. ‘that ‘any: si Se difficurties: was ‘reault 
¢~ from an economic bies on the part. pf,present,.members’ of ‘the Aualzamated™ 
Association ofStreet, Ekéctric Kailway and: Motor Couch *Huployses- oF taste 
AFL, against the employment; of colored ‘platform workerse.. The result. of this 
* econami.c Ce in favor: ot overtime and a resirscwed. eee market on. im 


3 





ones 


Ses 
ee ° 


: 
oye few 
os . ns - 





.. pany, strenuously contends that the. Commission. should cut the costs thys «.. 
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yt egos 


policy means higher labor costs: reflected in cost of ‘service ‘borne oF ‘this 
transit riders. The evidence also indicates that neither the Union nor .the-, 
Company ~ nor both working in conjunction. ~ have made any. efforts to alle~ 
viate’ the -bias nor to plan any program toward (ai ae iad te of colored” 
aa workers with be present force. 






JES? tour * oplinten the program of integration should.have been inabi- 
tuted at. least some years ago. Failure to make any efforts toward such @, + 
program ‘has, in our opinion,. resulted in increases in labor costs... The ... 
-amount of excess overtime due to discrimination is not capable of definite. 
statement in dollars on the record, and the, same is. true. of newspaper adver— 
tisement. cost ts due ‘to the retention of this policy. Since it is believed 
that the collar amount capable of ascertainment on.the present record is not 
of. sufficient magnitude to affect the final determination of.proper rates, * 
we, for a gp nS purposes, do not make a specific dollar disallowance on- this 
accourte ie will: carefully observe:,- and ‘cooperate with the Company, and:the | 
Unica ‘in action towards : resis of colored ig eds 3 intigea & the. coming 
pecepicao Pee 
tap Ss (7) ‘Allocation: of meee between ee and tarvland en 
In. this. allocation, predominant use is made of the relation-of street car 
and bus"hours operated in the District of Columbia regular. route. Sperei sone, 
after excluding: estimated hours apportioned to the joint D.C. ~ Virginia . 
Pentagon: operation;. to total street car and bus hours operated. : The Con 


allocated to Maryland with respect: to certain of .the transportation expenses 
ain half, in order to: recognize certain allegedly lower operating costs sus- 
tained in respect of Maryland routes, particularly lower cost of training ~: 

. bus.operators, preparing ‘schedules, traffic reading and inspection costs.::: 
On the other hand, had total:miles of operation been the allocation basis,. 
the result would have been to burden more heavily the Maryland POEM, be-- 
cause of :the slower rates of speed realized in the District. , 


We: find no mipnitivant reasons for disturbing the allocation of 
expenses. on a full caér-hour and bus~hour basis. Although certain costs may. * 
be less for ifaryland than for District operations, other costs, such as “ 
maintenance, general and administrative overheads, and operators! check-in . 
and eheck-out time, might well have been charged’ on a mileage basis,. which ‘* 
would have increased costs allocable to Maryland. We conclude that. the i 
use of the. "full hour” allocation factor, as made in Lr. Falk's Exhibit 58° 
is. a pomsonabis —e proper measure ‘for the allocations. : 


4a). pe ee Raised by Intervener Spiegel.. ‘Intervener ee i 
Be the propriety of thée~allocation of Federal income taxes i 


District_of Columbia opérations ‘refkected in the exhibits presented by. * 
witnesses. Harvey and Falk; although he*offered no a to show the — 
effect of any different allocation, . oe vache ed 2.7% 


“The: allocation procedure ‘follows by. ‘both witnesses was the same. “it 





tal 


In the instant. case, homes; no consolidated: ‘return has ‘deen filed. 


the witnesses in this proceeding. 
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Exhibit: 38 shows Féderal’ inconie ‘taxes for total: ‘Operations ‘as $9773;616, A 
and for District of Columbia operations as $1,116,399. “The latter amount 
is in excess of the amount for total operations, because the Company's 


operations other, than-those applicable ‘to. the District. ‘of. Columbia result 


“in a net deficit.: This nét deficit from other: ‘operation yrediices ‘the® total 
tax liability, Thus, the tax Iiability arising from District of Columbia 
operations was’ cémpuited.on the basis of thé het taxable Gncané “Prom sach 
operations, and the tax saving arising ‘fromthe deficit ‘on other operations 
actually offsets the net deficit from such ‘operations, This 48 because the 


- Company is required, under accounting allocations prestribed™ ‘by the Com 


mission; to absord this net deficit; and to' reflect’ the: true net deficit’ 
from other Spotations as’ included in net Spree income from total” 
operations. iM : eat 

: < Yee are eee 


Sptagel ‘on: brief, Gottends that the. Céaipaaiy’ should’ be* tieceist 


to absorb the total deficit from other. than District of Columbia | operations, 


without the offsetting effect of the releted réduction ‘in “income tax 
liability, In support, he cites. cases concerning ‘the “allocation ‘of the* 

: tax.saving resulting from the filing“of 4 consolidated income tax return 
--by a parent company ‘and its subsidiaries; --On: this pofnt 3 it°is noted that 
. this Commission requires that the various companies, involved in’a tonsoli- 
dated return share the tax saving resulting from such consolidation, and 
requires. that’ no company-under its. jurisdiction: should be charged with 

: dneome’ taxes in excess of its. ‘tax. liability ‘ona ‘separate return basis. 


~ Rear f. 


Te problem. hers ‘ts simply ‘one of ‘allocating tax Wapiniey com 
:- puted on a separate return basis for. ‘an individual company between the’ 
several segments of. that company's operations. The citation iin the intér- 
_vener's: brief from "Public Utility. Accounting", by Poster and Rodsy,  " 
appears to support the propriety of the. allocation procedure followed by 


ey = 


the Cobeetien is ‘of! the, > optntont ‘that: the. “aoeertas ie ‘Federal. © 
income taxestas reflected -in: eiccone a is: — Proper. ‘and eee | and 
so. finds and concludes: ae 


= PE Snsiyn gate re “e 


ene 


» With respect: ae the: otter questicns red 6585 Hk: ‘the brief: Pier by 


“Mr, Sntessl3> the Commission finds:.and ‘concludés as foltows:*-{a) the credits 


to income representing: the write-oPf of unredeénied tokens. and - tickets : Tre- - 
lated. to prior: years canmot:-properly: be. considered: asa basis” ‘for fixing” 
future rates;.(b) any action by the Commission with respect‘ to a possible © 
refund to.the Company ‘related. ‘to: charges “for: electric’ “service, ‘presently © 
.in litigation, shouldbe deferred until it“hds. been: determined that Such a” 

- yefund will.in fact be:made3: “{e): the" questionof* ‘free-advertising® ‘furnished 
the Glen Echo Amsement : ‘Park: ‘Compariy is of minor éffect, with’ possible” 
benefits -to. transit: operations which at least “offset: ths value“of ‘the- ts 


aoe a and. sss the. ‘matters:related: to Sip cia: scepaaaniece ‘for: — 





“ 
“s 
*- 




















Order Noe “USER y page 18% : . ae ae Beck  Beus 


residents: traveling to’ arid from the: secure of. Columbia ane oo peatil 
supe-at thls procneding. ae o He Beaton Biiis 


an coke Freight. ‘Suiching Rbvankba.. The. Company contanae: that ie: 
revenues from ‘railroad’ freight switching Service. to Pepco’s. Benning. Power. ¢ 
Plant Should not be- considered as part of its District of. Columbia reveriues. 
Freight cars consigned to Pepco at the’ Benning, Plant. are delivered at. 
"g47 Benning De C." or "Benning | De C.". . Such. cars Gelivered, bythe - - 
Pennsylvania’ Railroad’ are picked up directly by. the Company: and “moved. into 
the power plant. ‘Freight. cars arriving in the District over other razl- 
roads are delivered by then td the East Washington Railroad. Company, which < 
delivers them at Benning to the, Company, All of the freight cars moved by 
the Company to the Benning Plant are picked up directly from the Pennsylvania 
Railroad or from the East Washington Railroad and transported by the Company 
tothe Benning Power Plant. under a contract between the Company: and rice 
which . provides: that Pepco ‘shall pay to the Company. oot per ton. 


x 


< 


2 - The’ Commission's witness reflected the revenues and. expenses in * 
connection with this switching operation and the related investment in. 
property in his calculations of return 2 earned from nial of “Columbia. 
Seratia, Sy ws 

; re" 

Copies of fogt ie waydills were ‘introduced, as Exhibit 18,. “shows 
ing the movement of coal cars over certain railroads to. "Benning }.-C."s « 
Among other’ ‘things, the waydills. show the station:to which the, cars: are’ 
to be delivered, the consignee and the consignee's address, description 
of: the commodity shipped, weight... rate, and the amount of freight charges. 
The charges shown on ‘the waydilis are the charges covered‘ by tariffs on. 
file with the. Interstate Commerce. Commission for the interstate movetients Y 
They do not. include the ‘charge. of 25¢ per ton paid wes Pepco ‘to Transit. 
Company’ under the. contract. above referred. to. a 


Rast Washington Railroad is located entirely within the District 
of Columbia. The haul by Transit Company is from the tracks of the East. ~ | 
Washirigton Railroad. in the District of Columbia or f-rom‘the tracks of the _ = 
Pennsylvania Railroad to Pepco's Benning Power Plant, also within the 
District of Columbia, The movement by Transit is wholly within the Dis- 
trict of Columbia,. and the ‘charge it, collects from Pepco is a.charge for -. 
transporting’ from ‘one point in the District of Columbia to another -point. 
“in the District, of Columbia. under a separate cantract apart fromthe: a 
tariff: charges on file with. the Interstate Commerce Commissions. From -..° * 
these facts,. the Commission -finds that the movement: of coal and other. - : 
materials: by Transit. into the Benning Poyer.: Plant is a local ‘movement :~": 
wholly within the District of Columbia at a separate charge for such ~- 
local movement. : The Commission, therefore, -finds and corcludes that the - =": 
revenues and expenses: in connection with the_-switching operation, together. 
with. the related investment, in property, haye been properly included as 
incidental. to District-of Columbia operations in this préceeding... 
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(10) Estimated Normal: Decline-in Revenues and Related Decline - 
in Operating Expenses. The revenue and.expense estimates originally pre- 
sented by the Company and the Commission staff” made . Ho special: ‘allowance: t 
for decreases in revenues due to normal decline in number of passengers - 
during the. Future Annual Period, Late in the proceeding, R. Gilman Smith, 
as: witness for the Company, proposed an adjustment to the revenue fore=- 
casts reflected in Commission Exhibits 37, .38 and 55 to allow for a 


- -Mnormal decline" ‘of. 3.6% ‘on? an” annual basis.’ . For reasons. appearing ‘infra’ 


herein, we. accept such adjustment. ‘However, it is clear that a related: 


- reduction in operating expenses has been realized, by: the Company, ‘in. darge. 


part due to operating economies 9 _ineluding service ct ppeniiaeer 


- 


' on Eee spstacairite is : 2 


Eftex” Ei tnetnots to ‘give retroactive effect Fe wage; increases’. 


_ on July 1, 1952, and November 1, 1952, we note that adjusted’ operating - 
expenses for the period January-April 1952 were $7,938,156, as compared = 


= to .$7, 527,400 for the similar period in 1953, a decline of :$410,756 (Pr. 573) 


deciine in ‘passengers and decline in operating expenses .& 
“ it seems entirely reasonable and proper to conclude that if-effect is’ to- 


"ox at the rate of 5.2% per annum, Comparison of passengers carried and 
_'milés operated in the period Japiary-April 1952 and-1953 shows for the 


later period a'9. 59% decline-in passengers and a 5.6% decline in miles. 


"Phere would thus appear to be a definite relati ign between 
Accordingly, — 


be given in the future to an estimated normal decline in passengers, © 


consideration should also ‘be given to the related estimate of decline in 


-% operating expenses. This was entirely overlooked or disregarded by: witness 


“Smith in his proposed adjustments to Exhibits 37, 38 and 55 to allow for - 


. 
2 


a normal decline of 3, CA on an annual basis. 


In forecasting operating expenses; it, therefore; -seems conserva-: 
tive to estimate. that because of reduced mileage and other operating econo- - 


‘mies, there will be a one-half of one per cent decline in operating expenses 


for each one. per..cent decline in the number of. passengers: carried... On.:this 
basis; and disregarding for present purposes the comparatively minor 
further adjustments in. respect. of operating expenses -inditated: in. the fore~ 


‘going section, we.find and conclude that. the. operating. siti Sor the 


Future Annual Period’ at present. fares would. ‘he as, followss::, 


‘ * > . 7 eee er ae *% 


A ine & 





8 ie this same relationship is rag Seen oat =— a f Steen 
iy filed .by .the..Company. with. the Commission... See. Operating. ae ee 
Statements, filéd monthly, Commission oPficial- public files, . 


me * e wd ¥ ’ "A aaa? . 
onq-ut ese . ae . 4 . . cor ? 
OF Fae" ‘ x ‘ match eo Phos a ad ee 2 
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Oe, eo eer ete “Adjusted. Retiim Patrisa ® 


Future Annual Period .a Present Fares 


OPERATING REVENUES: _ 
Passenger Revcaues. 
Station and Vehicle Privileges | 
Switching Revenues: — 
Other Cperating Revenuss 
Total Opereving revenues 


OPERATING REVENUE DE, WovIONs: 

Operatin3. Expenses 

. Depreciati.oa 

Operatin: Taxes:’ 
Geaeral Taxes 
D.e:C. Income Taxes 
Federal Income Taxes 

Total Taxes 


Total Operating Rev 
NET OPERATING INCOME. 


WEIGHTED INVESIMENT IN RATE BASE ~ 
PROPERTY 


RATE OF RETURN EARNED 
eae Ye ae 


(2): Reduction “in passenger revenues based on a | 5.6% normal decline: 


enue Deductions | 


Exhibit | 


No. 38 


$27,409,365 
202,844 


81,067 
2,912 
27,696,166 


21,927,472 


1,374,912: 


92,128 


1,116 ,599 


2,585,429 


26,447,647 
. $ 1,248,541 


3 Ad justzent 
for Notml ~ 
__Decline~ 


(986, 787) 


(724,280) | 
(262,457) 


$23,420,691 


5.33% 


Hedketdon in operating expanses of 1.8% based on. operating 


(39%,694)(2) 3 
agreGyiae 
( 16,479)(3) 
( 28,778)(4) 


one : 


wv 


wi 


AS: ek uste 


* $(986,757)(1) ” B26; 402 62 
18 Pee 


——ee XS. 
am 26, 109 , &° 


25, 723,36 
3 986,C 


$23,420, 69% 
x 2. 
4.21: 


économies related ‘to decline in passengers (applying the factor * 
of one-half of one per cent reduction to 3.6% decline). 


(3) Reduction in Gross Receipts Tax at 1.67% based on estimated reduc- 


tion in rail revenues. 


(4) Reduction in D. C. Income Taxes at 5% of net redaction in seco i 


income based ori. above items, “ 


taxable- income based on above items. 


(5) -Reduetion ‘in: Federal. Tncoie Taxes at 525 of net reduction in 
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The determination of "fair rate, of. sane sin ihe case: of = 
transit companies currently presents unusual cifficulties,: The..Company. 
contends that it is entitled to realize 10% on a weighted rate base 
covering all operations. of, 26,015,251, or approximately $2,600,000 per . 
annum, . After allowing $229,000 for interest on 95,500,000 of First - 
Mortgage Bonds (19.8% of the capital)2/ about $2,370.000 would remain. for 
. the. 960,000-shares of $19.50 par value common.stock (80.2% of: the, capital). 

Of. this amount the Company contends. that not less than $2 per share should 
be paid as dividends, or a total of $1,920,000; thus leaving approximately 
$450,000 for additions to-surplus. ‘This wants mean. an alionance to stock= 
hoiders for equity capital of about 12% on “original cost" equity capital. 


The Company justifies these conciusions mainly by reference to — 
comparisons with the electric and gas utilities serving the Washington 
area. The record leaves no doubt,that the Company's earnings are unstable, 
and that the future of the Company's earnings is less secure and more un= 
certain than in the case of gas and electric utilities, Theoretically, 
the return to transit investors should, therefore, be relatively higher 
to allow for the risk factor, Considered abstractly, there-is justifica= 
tion for the view of Mr, Gilman, to the effect that return should be 
_ sufficient to aliow for dividend payments which will ‘maintain an equivalence 

of market: value of investments -in the: ae and aint sins cost ose 
such investments. < 

However,. practical .considerations of the. economics. of the ‘transit 
industry locally (as well as nation-wide) preclude the possibility of im 
posing "reasoiiable"’ fares that will produce tne theoretically, justified 
higher returns relative to the gas and electric industries, demanded by - 
the Company. If there.is a consequent prejudice to the” Company. investors, 
it is the result of the economics of the transit ‘industry, rather than the 
result of Commission action. “Tie Company seems to° recognize the“ unrealistic 
quality of some of its own testimony, for it does not propose fares that - 

_ theoretically would produce the return demanded. As first prepared on the 
basis* of 4.9%" depreciation, the Company estimates that its fares will pro-. 
duce, from D. C. operations, net operating income of $1,632,512 on a 
$24,169,827 rate base, or 6,75%, and an operating fatio of 94, 49%, (Exhibit 
10. ys After adjustment for ‘the new See eee rates by. classes of. property 


’ 
. 


“As of November’’30, TSEs, purchases by the ana of — in the 
open market had reduced ‘bonds ‘outstanding ‘to #54000,000.. ‘The current ratio 
is, consequently’ 18. ve debt and 81, 3% equity. ° 


‘ . cha) 
» acbgetiotie cman a 


« ait as - 
an AT 
. 





. These companies included. only those which were substantial in: size,. with 


'_ cocfined the. Company's testimony. to a very select group of companies that 
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agreed to by stipulation in this proceeding, estimated ts result in a 
reduction of about $276,000 in the annual charge for depreciation, and 
eqiivalent te a composite rate of 4.5%, net operating income of $1,888,664 
is produced on a $24,299,126 rate base, or 7, We return with a 93. 62% 
operating ratio. (Benibit. Ade). ; 


Bomings-Price arid Yield d Ratios. Although Raat oe auteat 
methods are, in the opinion cf the. Commission, cons idsred inappropriate for 
determining proper transit rate of return, under current conditions, we use 
such metheds for such light as they may throw on the subject. For the years 
1946-1953, inc lusive, from the Company's testimony for years 1946-1952 and 


statistics filed with the’ Commission for 1953, results are as follows: 





Year  Rarnings-Price _.. Diwidend Yields 
1946 10.9% A  5.% 
1947 (deficit) he a 9.3 

1948 . ee a ik Sot ee 
1949 “oi, ATE 2S * Wingts f BOs 

1250 : oe aes Ves, 
1951 oan 14.5 | “MF | $.6 

1952 Aiea 7.8 Ss Be 


Note: (1), For the rv months eae November 30, 1953, indicated 
earnings-price ratio is 7.4%, and dividend:yield is 11 Ag. (2) For the 
| ~ year 1952, dividend yield figure excludes the special dividend, #10} PE 
share (old basis) paid Jamary 21, 1952; * 


a Ca ea eg ca ear ee, ae vam Pea 


-- "Qn the basis, of the Company's earnings—price-ratio for the 12 
ee ended March 31, 1953, Gilman finds that the cost.of capital’is .83% 
for debt and 6.61% for equity, or 7.44% over-all. (Tr. 94.) On the basis 
of yield, with 4.26 interest charges on debt (19.8%) -and 9.95% dividends 

.on stock (80. 2%); the over-all. —— of capital Zor’ the same. Dale is 
6. 81%. . (Ir. 85.). ’ " Os) r : 


a . Limited and selected date on seven ) other transit companies were 
_ presented by the Company in’ support of ts claim for 10% ‘rate’ of return. 


; ‘1952 earnings available for common stock, with fegular dividends paid’on 
“common stock during 1952; ‘and without any Special’.or unusual circumstances. 
The. record shows. that these narrow restrictions in the selection of* data 


. is not: representative of the transit industry and results in a high rate 

“of return; Of these, only four are combination railway and bus companies 
(with. substantially larger original cost rate base than "all bus" companies), 
and one of the others (National | City Lines). is a holding company for 
mmerous bus properties. Of the combination companies, Cincinnati Transit, 
which converted to all-bus operations in 1952, earned 7.6% in 1952, which 
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is the highest return for that.year. . Only two.of. the four combination 
‘companies operating in comparable large cities earned ‘over“6% on net - 
property and equipment in any year, during the period 1946=1952 , inelt- 
“gives Cincinnati, 7.6% in 1946 and 7.59% in 1952, end Los Angeles : 
Transit, 6.01% in 1946 and 6,15% in 1952. (Tr. 1071) 


In the particular circumstances of the aS 4ndustry today, 
we -do not’ give controlling weight to the Compamy!s.testimony concerning 
einiiesipetos ratios, and.dividend yield studies,: in our asteruinet ion 
of fair rate-of return, . We. conclude from the numezous exhibits. and © 
exhaustive testimony that in the present context, such data relates more 
directly to the problem of the maintenance and improvement of the market 
price of the Company's stock, We find.from the record that such market 
rricé has undergone considerable improvemené in recénd years; and that - 
‘the Company's earnings-price and yield ratios, relative to other comparable 
transit operations, is favorable. We conclude that there is a reascnable 
prospect that earnings and dividends may be maintained at present levels 
in: r the future, . assuming moderate improvement in "normal decline" factor. 


xe Operating Ratios. Dae. to deficiencies inherent in conventional 
apsoee to problems of rate of return as applied to transportation com= 
panies today, the Interstate Commerce Commission and other regulatory 
authorities are, in estimating revenue needs, turning more and more to — 
‘studies of operating ratios: the percentage relation of the sum of alt 
operating expenses, depreciation and taxes to total operating revenues. 
For 1952, the Company's operating: ratio was 96.2%, and for’ the eleven 
months énded November 30, 1953,. on the basis of preliminary calculations’ 
based on figures subinitted by. the Company to the Commission, it is 96.3%, 
This: is higher - thus indicat-ng. that the Gompany-is in a more: ‘marginal 
position - than the operating ratios of several. other transit companies, 
but it is considerably below the 1952 average of:97,8% for.the transit 
industry as a whole, (Exhidit.3,) For 23. transit..companies listed on 
Exhibit: 29, eleven hed during 1952 a higher percentage of:.operating income 
to revemies, and eleven had“a.lover similar percentage. -For the transit 
industry as a eee: the onereksne ratio for the last SIAN span 
son mrereged 6S. eee wee 


Fron ‘21: standpoints , a . reduction. dn the Compecses Sra 
ratio would, of course, be ‘desirable. Mr. Gilman, .on the basis of fares: 
‘returning . $2.5 million, estimates. 924 as a,safe operating ratio tor coe 
Company. * (Tr,’95) | 


However, for all operations cf the Company, tee operating 
ratios have- declined from a high of 99.1% in 1947 to a low of 94.8% in | 
1951, rising to 96.2% in 1952 (Exhibit 3) and an indicated: 96.3% to 
November 30,°1955,° It is“noted that. these ratios include .amounts appli- 
cable to ‘the’ Company's unprofitable Maryland operations. . For operations’ 
in the District, the operating: ratio for 1952 was 95.37%. - (Exhibit 6.) 
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We conclude that the Company’ s “operating rabio: is, comparatively 
speaking, not “critical, and not a cause. for this Commission to consider 
the drastic i aad revision of ne fare. structure as a. posstite curative 
measure, 


Return of Constant Purchasing Power. The Company stresses the 
"inflated. doilar” with comparisons as to tne present cost of replaccments 

of busses being retired, and comparative. value of the divicend dollar. 

The contention is, thet rate of return shculd either be “applied to a rate 

base reflecting the inflationary changes,” or “increased to give effect to 


- the an factor.” 








The . short answer is, that there is no. reason why the Company's 
investors should be singled out of the rest of the investnent communi ty 
to receive a constant real income. We conclude that this argument is with- 
out -substance.: 


Cost of Attracting Capital, Under conventional concepts relied 
on by the Company, the rate of return should be "reasonably sufficient 
_ ta. assure. ccnfidence in the financial soundness of the utility and should 
be. adequate, under efficient and economical management, to maintain and 
support its credit and enable it to raise the money necessary for the 
proper discharge of its public duties.” Bluefield Water orks & Imp. Co. 
ve P.S.C., 252 U.S. 679, 692. As restated in F.F.C. vo. dopo Nat. Gas Co., 
520 .U.S, 591, 605, rates "which enable the company pany to operate success— 
fully, to maintain its financial integrity, to attract capital, and ts 
compensate its investors for the risks assumed certainly cannot be con- 
demned as.invalid, even though they might pa ay a mene ae 
on 1 the so-called ‘fair value! rate base.”. - : 


- As indicated in the. foregoing Pages; the Company is financially 
sound ‘and able to operate successfully. ‘iithin the limitations of general 
transit economies, we propose to determine fares sufficient to provide the 
Company with a return adequate,. ‘under efficient and economical management, 
to support the Company's credit and to maintain its financial soundness, 
The Company has, in the past few years, improved its "financial integrity” 
in respect of the ratio of market price to book value of stock. However, 
“as contended by the Company, it could not obtain new capital by. the 
issuance ‘of common stock, without considerable dilution of: the investments 
of present stockholders as reflected in pro-rata allotment: of the original 
cost rate Spee 


This ‘Snahtli ty. to eterack equity canta ere, we find,.a theo- 
retical consideration of little importance to our determination in- ‘this 
“case. Needed-capital over’ and above depreciation | reserves can be provided 
by" equipment trust Seehe tgetees as is the . common practice Maca in the 
‘transit: industry. wit ee yes 


— 
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Considering the amount of liquid assets on hand, the large 
depreciation accruals,.and the needs*of the Company for the foreseeable. 
-future, the Company has no apparent need for raising new capital by: way ™ 
of stock issues. The Company is. contracting, ‘in respect of capital, 

- rather than maintaining stability or expanding. Again; the situation | 
isin contrast to the situation of ‘gas and electric: utilities, and shows, the 
Anapplicability = — ‘drewn. from: those indus CLE Se. 


, Testimony of * erensatcty Ee Experte- ‘Kleinman, presénted by. the Com— 
mission: “staff, “recommended that a fair rate of return on an original | cost 
rate base. should be between 6% and'6-1/4% He did not place the same ~ 
reliance on ¢arnings—price ratios and dividend yields as did the Company 
witness, -He presented an exhibit (No. 29) showing financial data for a 
number of transit couwpanies to illustrate his conclusion that so much 
Civersity exists in the data that there is no justification in making use 
of averages,.or comparison, such as are used ° in the converitional Ba of 
capital” | de se ennai 





~~ . 


a * Kleinnaf, in arriving at his judgment, that 6 to ene “would 
constitute a fair rate of return, outlined the following special’ circum 
stances applying to Capital Transit Company which require some deviation 
from normal procedure'in determining cost of capital as 4 basis for fixing. 
fair rate of returns (a) the substantial accumulation of Liquid assets _ 
not “regularly needed in the business; (>): the fact that long-term debt, Oe 
has been paid off. faster than required under the sinking fund agreement, . 
and:(c) the record of the market price of the Company's stock since F< 
organization, which has-sold at very substantial. discounts below book | 
value. earang ‘Chis =e pericd;. with marked improvement, in recent years. 


In sonising’ iHibes Sallsencit factors ; he ‘separated . the assets of 
“the Company (Exhibit 30): bétween those used in the utility operation and’ 
other assets, after. restating debt capital. to reflect the amount that would 
be outstanding on the basis of sinking fund ‘redemptions ‘only; or from... 
$5,500,000 to $11,000,000, and assigning’ this total -investment in debt 
capital to. the investment in operating property, with equity, capital repre-. 
senting the balance. On this basis ‘he made calculations‘ to show that a.6% 
rate. of return would cover the ‘cost of: ‘debt. capital and provide a return 
of.7:34.0n equity capital invesied in rate baseassets, pointing out that. 
if the balance ofthe equity capital invested in- other assets provided 
the.same rate of return the earnings for the common stock would amount 
to above $1.71 per share as against the. curtent. dividend rate of $1. 60. 
On the basis of 6=1/4%, the earnings would amount to $1.82 per share. 
Kleinman recognized that the. other assets. cannot earn at. the same rate 
as the operating assets, a.factor. that mist be recognized ‘by the Commission 
as precluding the fixing of a rate of return sufficient to restore the 
market price. of the Hempeny*® stock to’ the level of book value as proposed 


by the Company. 
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A full consideration of all of the testimony relating to rate of 
return leads the Commission to the pene conclusions: 


1. Under the circums tances of this case, we are unable to fix 
a rate of return high encugh to restore the economic decline in the marlet 
value of the Company's stock which eccurred many years ago, We further 
conclude that a return that is sufficient to protect the finenciel integrity 
of the Cempany, that wili permit-of the raising of such additional capital 
as may be needed for the foreseeable future, and will nermit of the payment 
of reasonable divicends to the investors in equity capital, constituves a 
. fair rate of return, end that a return falling within tne range of 51/44 
to 6-1/2% will meet these requirements, 


2., Under the fare structure eebehudtiate upon considerations © 
bemeetkes Cotallei, the Company may reasonably anticipate a rete of return 
of appro:ametery $. "s2g cnthe original cost rate base devoted to rendering 
service in. the District of Columbia, which, under ali the circumstances, 
is fair and reasonable to the Company and to the investors, Such a fair 
rate of return will result in: increased fares that, however, are sviil 
not unreasonably high; a return to the equity owers that will be comnen- 
surats with tne return on investuents in other combination rail end bus 
compan ies, and will be sufficient to assure confidence in the financial 
integrity of the enterprise at the levels of recent years (which are very 
substantially above the levels of all prior years back to the date of 
ee so as to maintain its current and recens credit and to 

teract needed capitals ami an allowance, after paying al! expenses of 
operation, setting aside the necessary sums for depreciaticn and payment 
of interest of an amount that will provide for reasonable dividends even . 
if the Company chooses (reversing its practice of the rast several years) 
to revert to the practice of passing a part of its earnings to surplus, 
The references to the level at which the financiel integrity of the enter 
prise is to be majntained, the credit that is to be maintained, the capital 
that can be attracted, the simation as to equity capital and the relation— 
ship between dividends paid ard current earnings must be made in recognition 
of tne situation in.the combination rail and bus industry as demonstrated 
in the. ‘record by witnesses bota for sig Company and for the Commission, 


Assuming the improbable event; that the Company is able to 
realize a return of over 6-1/2%, and up to 7% on the fare structure herein 
deteiminec, such return is also’ within the fair and reazonabie range, and 
will not be questioned by. the Commission in the absencs of an important 
change in ‘local canditicas, We menbion this improbable event in order to 
demonstrate that economic. condi.tions per the contzel of this Comni.ssion, 
and the requirement that fares be reasonable, rather than’the abstract 
considerations bear ng on theoretical fair rate of return, aré the factors 
leading to the 6-1/4 to 6-1/2 determination hereinabove made, 
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IV. FARE. STRUCTUAR = tw, Kae 2 ae & 


we have carefully considered,- and-we reject, for reasons here- 
jnafter stated, the Company's. proposal:.that fares bé at the rate of ‘20 
cents cash, 5 tokens for 95 cents, weekly pass elimirated. Among other 
factors, the Company's own testimony: shows that. such structure would 
provoke alarming public. resistance.(Tr. page. 250, Ex. No. 10). The 
passengers lost uncer the Company's plan would es y shift to private 
automobiles, thus increasing the already severe downtown traffic problems, 
and further burdening the street congestion whicn makes rapid transit inm- 
possitle in Washington. As the record amply demonstrates, any slowing 
down of mass transportation directly increases its costs and, at the™'same 
time, r rendexs it less desirable to the public. In the interest of both 
the public and the Company, we believe that certain heretofore disregarded 
factors should be recosnized -and -ncorporated into a new rate structure, 
responsive to the realities of our lccal situation. 


iass transportation is necessary to the community. The 

Commission believes it can be provided most economically by private industry. 
But private industry is entitied to a fair return on the value of its 
property devoted to the public Servnce , and pased on fares reasonable for 
the public to pay. If a majority of the public’ desert mass tran ssportation, 
and use private passenger cars for their daily city travel, they ‘at the 
same time deprive private ownership of. necessary operating revenues and 

substantially increase the cost of mass transportation by congesting the 
streets and slowing down traffic. Continuation of this pattern could 
eventually defeat private ownership. Under less efficient public opera- 
tion, presumably no taxes would. te paid by the Company, eitner local or 
federal, and reasonable transport tation. fares would probably be maintained | 
by the general increase of taxes to users and non-users alike. ‘Thus the. 
problem of mass transportation is of moment’ to every taxpayer in the 
community. “This Commission has a auty to mas intein, and will reqnire, ade- 
quate services to meet demand.. The situation can be rapidly alleviated, 
and fares even reduced, if the public will cooperate by se a’ reason— 
able use of mass “transportation iia veal 


One of the most isukroveraial issues in this case is the deter— 
mination .of the actual amount of revenue which the Company could reasonably 
be expected to receive during a future annual period from ‘the fare structure 
proposed by the Company, and from the seven alternative fare: structures . 
suggested by the Commission's witness on tais pointe 


If this Company 's passenger traffic were stable and noncompeti- 
tive, any particular percentage increase in rates of fare ‘couid be’ ex- 
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pected to produce in the future year approximately the seme percentage 
increase in revenue over that produced in the previous year from the 
present farese But the Company's traffic is both unstable and competi- 
tive, and two important factors are at work which have a tremendously 
cevressing effect on the amount of adcitienal dollars which the Company 
will receive in the future annual period from any higher schedule of 
fares. 


First, the vclume of the Compary's passenger traffic nas been 
declining steadily for.2 number of years, as has 1;he passenger traffic 
of the entire transit incustry. It can reasonably ve expected that this 
Gecline will continve for at least anether year and that this Company 
will take in less revenue in a future annual period at present rates of. 
fare than it would if tae Company’s traffic were stabilized. This con- 
tinuous posi~war shrinkage in the Company's passenger traffic we will 
cail, for: convenience, the “normal decline” or "aconomic deciine." 


Seconc, it is agreed by witnesses for both the Comoeny and the 
Cormission tnat if and when fares are raised, there will inevitably be 
a substantial loss of the remaining passenpers, attributable solely to 
the refusal of a certain number of present passengers to vay these higher 
fares, and it is further agreed that the number of passengers lost through 
this resistance is directly proportionate to the size of the increase in 
fares, Tne extent of this loss of nassenzers we will cali the "resistance 
factor”. 


The cumulative effect of these two factors is that a ten per 
cent increase, for example, would produce far less than ten per cent more 
dollars in the coming yecr than the present fares produced last year. 

The controversial issues among she three witnesses who presented forecasts 
of the yield from nigher fares deait iargely with the rate of the normal 
decline in the Company 's passenger traffic during the future annual period 
and the size of the resistance factor from the remaining passengers to the 
specific schedules of higher fares which are before us for consideration. 


It must also be emphasized that any determination of tne austen 
normal decline and of the future resistance factor for the rurpose of com— 
puting the Company's revenue from a specific fare structure is highly con- 
jectural and subject to all the infirmities of prognostication, and changes 
in economic conditions. 


Three witnesses presented their views on these contzroversiel 
points. Harvey, Vice Fresident and Comptroller of the Comyany, and princi~ 
pal witness in the presentation of the Comoany's direct case, offered com 
putations which allowed for no normal decline (Tr. page 224) and used a 
resistance factor of 0.60 per cent for each one per cent increase in rates 
of fare. Reberts, the witness produced by the Commission, based all of 











> 


153 PSO i | oy wh PEED 


ae 


Order No. 4052, page 29, 


his ean tone: ona resistance: factor ée 0. 33 ‘per” “cant ‘Loss. “OF pessen— “ 
gers for each one. per cent increase’ in’ fares. | ‘He: did not venture. any =~ 
opinion as to future normal decline in- his‘ direct testinony, inasmuch as 
there was, at. that time, no appropriate perioc for determination of a ; 
normal decline. Smith, -an.independent engineer produced” by the “Company 
after the. Commission*s witnesses had ‘presented their testimony, . and for i 
he primary purpose of analyzing Roberts! testimony and exhibits, used 
for his-projection-a normal decline at an annual rate of 5.6. per cent: 
(ir. page 2656—A) . and a resistance ‘factor of 0.42 per cent for each one 
per cent increase in fares (Tr. paze. 2651). : Finaliy, Roberts at.the .~ 
hearing on September 30,1953, expressed the opinion, “in the light of - 
developments subsequent to the date of ‘his-direct testimony, that an al- 
lowance of between one and two. per’ cent’ for normal decline. would be reason- 
able (Tr. page 3078)... Harvey'did not modify his-original testimony and | 
as » in which no allowance ‘was mace ‘for normal decline. ' a 


Heroyts resistance factor’ of 0.80 per a for’ Nedich one per 
cent increase in rates of fare, was developed on the basis of. comparative 
studies of decline in passengers resulting from the fare increase of Aug- - 
ust 51, 1952 (Tr. pages 227-230). In making these comparisons, ne developed 
a percentege of decline based on two separate and distinct periods prior 
to the fare change of August 31, 1952, as related to the percentage of | 
decline follewing. the fare change.- Based on an 18-week period ended way 24, 
1952, he’ developed a resistance factor of 0.70 per cent. A similar com | 
parison: based on an 1&-week period ended August 30, 1952, immediately prior . 
to the fare change, resulted in a-factor of 0.53 per cent. He then assumed 
a factor of 0.60 per cent for ‘purposes of his calculations. 


If for ‘ho other reason, the Commission would re fect this assumption 
on the basis of the fact that the percentage of decline immediately preceding 
the fare change, compared with the: percentage of decline following the fare - 
change, or.0.53 per cent would be the more significant. figure... This was the 
method followed by Roberts in: his studies of decline in‘passengers as a re- 
sult of this fare change. However, it is noted that a subsequent witness 
for the Company, Smith, likewise ‘rejected’ the factor of 0.60 per cent es: 
developed by Harvey, as a proper measure of the loss in passengers result~ 
ing from an.increase in fares, Stating (Tr. page 25%) that it includes a_ 

reflection -of the downward trend of traffic from 1952 ‘to 1953 as well as an 
ailowance for ‘the effect of the eee es Lares, 


~ Smith proposed a: wesistance factor of 0. “2 per cent ‘in lieu of 
the Faster of 0.33 per cent proposed by Roberts. The principal objection . 
raised by ‘the Company - to Roberts: factor of 0.335 per cent appears to be that . 
it is based on a national average: ratner’ than reflecting local conditions 
as set forth on Roberts! Uxhibit No. 45, which Smith relies on as his 
basis for 0.42 per cent. ‘The record -shows: (Tr. pages "2093-2096) that ; 
Roberts did-not rely wholly on- a-national ‘average as the basis’ for his factor 
ef 0.33 per cent, nor did he rely wholly on the facts developed on Exhibit - 
No. 45 with respect to tne last fare increase, but he also considered the 
local experience with respect to other fare increases for this Company as 





Order No. 4052, page 50. 454 


- 


a S “6 
he o. 4 ae . 
. . 


pi nm te 


developed from ixhibit No. 45, as well as his experience in otaner cases, 
arriving at the. conclusion that: the ii ia ee to Sie in. this 
particular instance is 0.35 per cent. 


In. using Exhibit No. 45 as his basis for 3 a factor. of 0.42 per 
cent, Smith apparently ATSEATSS, the factor of 0.54 per cent developed -~ 
on the basis of the nine-week period immediately following the fare in . 
crease, in spite cf the fact that the three subsequent periods reflect 
the effect of an increase in Maryland fares effective October 15, 19S3,,. 
to a much greater degree than does the: nine-week period (Tr. page 2874 ‘ 
Smith presented a statisticel study prepared by the American -Trensit “+. 
Association. showing the relationship between per cent of passengers lost - 
to per cent of increase in fares in 195 instances between the years 1947 
to 1952 (Tr. pege 2647). This stuly shows that for the 195 instances 
the avereze loss fastor. was 0.35 per cent, and, as.brought out in cross . 
examination (Tr. page 2978)j,.for 30 instances . an cities renzing ia ponula~ 
tion between 500,COO and 1,00U,00C, the average ef the secom and third 
quartiles, stated by Smith as being most representative, was 0.555 per 
cent, or prectinally the seme as tne factor of 0.35 per cant oa ae oe 
Roberts. rae, 


; From. the mass of evicence in this meas dealing ‘with the.- 
previous. experience of Capital Transit Company and of the. trensit iniustry, 
we find thet the resistance factor which is most. likely to measure the 
“future reaction of transit passengers in Washington to higher transit fares 
is 0.33 per cent for every one per cent that transit fares are increased, »: 
With regard to the extert of norm), decline of transit. riding in Vashington 
“in the immediate future, the maximum used by way of forecast by any: wit— 
ness is Smith's 3.6 per cemt. In view of the outlook for the transit 
industry generally, and the facts before us dealing with. the pust—var 
experience of tnis particular Company, the use of this: rate of normal de--- 
‘cline does not appear to us to be unduly pessimistic. The rate.of normal © 
decline, although an extremely important. aspect. of tne case, is highly. 
conjectural » «nd the Commissicn must rely upon the esoteric computations 
and judgment of’the experts. Smith's estimate of 5.6 per cent appears to - 
be the most reasonable of the three ovinions before us, and we so” cuca al 

After, establishing that it is necessary. to raise the present: 
level - of fares in order. that this: Conary may have a. reasonable prospect -- 
6f earning a fair retum (see page 22), the next probl.en is to deterinine- 
the form which tne higher schedule cf fares should take. The Company 
has proposed a radical-chmge in.the present form of its fare stricture: 
elimination of the weekly pass which has been available to its.passengeérs -~ 
for over 20 years. The Company offers. no substitute for the weekly ‘pass,’ - 
leaving present pass riders only ‘the altematives of paying: 20-cent ‘cash 
fares or buying $ tokens for 95 cents. Under the Company's. proposal, .. 
present. pass purchasers would have. their -fares increased 34.6 per cent ‘if®: 
they | rode, 17 times a week and 157. 5 nee cent. if ig A — 30 ‘tenes a: ‘week ae 


we 


- 
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The witnesses, ‘Roberts. for. the Coumission, ee Sith ‘for ‘the 
Company, are in agreement that she weekly. pass is ou tmoded, as: being .. 
highly. discriminatory and offering ready means. for substantial. aouses. 
Here, ag2in, the seasoned views of transportation experts are given 
much weight. Abuses of the present unlimited pass are’ set out. at length 
in the record (Tr. pages 267-258, 1597 et. seq)e Moreover, the diminution 
of weekly pass —— ses from a ha gh of over two hundred thousand to the 
current sales of about fifty thousend (Ex. 12) suggests that this element 
of the fare structure is already priced above the point ef diminishing 
returns. We believe that the’ pass has to a large extent lost its pro- 
motional appeal « 


-Roberts proposes as ar alternative that the weekly penn plen 
be incorperated.in any new fare structure. The weexly permit plen is 
Similar to the wealily pass to the extent that a card is sold for a fixed 
sum to interested passengers at the beginning cf each week. The two 
plans differ in that a holder of a weekly pass can take unlinited trivs 
during the calendar weex at no additional - ‘cost, whereas a payment of 10 
certs must be made each time a weekly permit is offered for’ transporta~ 
tion. The weekly permit has the disadvantages of invo.ving. a fare payment 
and the possible issuance of a transfer each time it is.used, but it has 

‘the advantage of eliminating the: abusive borrowing of weekly passes for 
free rides, .The weekly permit plan is presently in use in Kansas City, 
St. Louis, Cincinnati and Dallas and has been proposed. by the compar:y in - 
Pittsburgh for trial. 


Smith objects to the weekly permit beceuse of the disadvantages 
cited above and is of the opinion thet weekly pemiye would not be used 
to the extent predicted by Roverts. . Snith testitied (Tr, page 3023) that 
he is fundamentaliy opposed to ies permit plan. 


Advantages of the weekly permit claimed by Reberts are that it 
induces additional use of the transit, service, that such additional use 
will occur generally in non-rusit hours and in corinection with short trips 
and will be created because of the attractiveness of the aCent fare once 
a permit is purchased. 


it appears. to” us that, ‘at the worst, the ee bara plan 

offers a means-of. cushioning the tremendous blow which frequent users of 
the transit servite wovld’ suffer if the weelcly pass were eliminated., On 
the other hand, if the weekly permit plan producés any additional off-peak 
riding whatsoever, and if it is instrumental in retaining the volume of 
riding which the Company is now getting from purchasers of weekly passes, 
it will be a valuabie adjunct to tne Company's fare structure, We are not 
impressed with the possibility that the weekly permit plan will have dire 
results in Washington when such transit systems as those in Kansas City, 
St. Louis and Cincinnati are offering it to their passengers at the sane 
price that we contemplate. Anc, on the other hand, we are cognizant of 
the bleakness of the outlook for a company and an industry whose patronage 
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declines steadily year after year, with ar emphatic acceleration after 
every fare increase. Under such conditions, a certain amount of ex- - 
‘perimentation is highly desiraole. and should ‘be earners out with en-. 
[eae by the mans ecant. 

Ten specific fare structures are before us as possibilities 
for providing increased earnings for this SORDRNY,» as semana ses 


Weekly ‘, 





; Cash Fare’. Token Fare Permit Price «../- 
_ Company. Application 20 cts. 1g cts. 5/95 
‘Roberts! Planl .° 18 wm ae . $/85-  -.. 75. ets, 
Got | 2 18 16-2/3: .6/$1 ° 75 ° 
3 18 16-2/4 4/65 75 
4 18 HT / S/S 75 
4A 18: 16 5/20 70 
45 18 16 5/80 65 
5 13 15 5/75 75 
S 17 15 5/75 75 
? 20 - 15 5/75 75 


The percentage by which each of Roberts! plans would increase 
the revanue from passengers other than school students was developed 
(principally in Exhibit 50) by use of a resistance eaieed which we find 
reasonable » and is-as follows: 


.4,43 pee ‘cent, 





Pian 1 

2 4.4 

; S: ie ad bid 

‘ 55 we - 
44.. $0 =" 

. 43 Zed y 8 
5 ‘2256... %. 7% 
6 ...4e8 .“«™ 

aoe 2.5 ee * 


However, since we are adopting Smith's use of 3.6. per cent 
as‘the measure of normal decline in passenge> traffic ’-in a future annual 
period, it ig obvious that all except the. most productive -of: the above plans 
are eliminated = further | consideration tone pal eene: computations)» 


Revision of »xhibit 55 
To Keflect 3.6 Per Cent Normal Decline in Passenger Reverue 
-. in Future Annual Period at Pr orosed. Rates of Fare 


CAFITAL TRANSIT COMPANY 
Estimated Return’ Earned under Various ousees 
Fare Structures — b, 0. Operatio 


“18¢ Cash 
-6-Tokens + $1.00 
753° Permit 


_(Plan 2) 


18¢ Cash 
5 Tokens.~ 85¢ 
75¢ Permit 


ee 


_. 18¢ Cas} 
_.& Tokens ~ 654 
75¢ Permit 


ss (Plan 3) i.. 
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t. 
, 


Tote Passenger Kevenues - Ex, 38 Revised 


Less “chool Fares. 


‘Passenger Revenues exeluding School Fares 


- 


Percent of. Ties bas in Passenger feverwe 
, other. than. School 


Tnoveake ta Passenger Revenue 


Less Effect of Taxes and Accruals fer 
Injuries and Damages (x 56.99%) 


Increase in Net Cperating Income 
Net Operating Income at Present Fares 


Adjusted Net Operating Income 


Weighted Investment in Rate Base Property 


Rate of Return Earned 


i 4 | > 


#26, 422,628 
289,920 


26,122,708 


4.8% 
1,254, 370 


539,505 
986,084 
1,525, 589 


$23,420,691 


8.51% 


$23, 422 ,628 
285,920 
26,182,708 


4.4% 


1,119,839 


494,546 


£986,084 


1,480,630 


#25, 420, 6e1 


$26, 422,628 
289,920 , 
26,132,768 


4,0% 
1,045,308 


= 595.721 


449, 587 

986,084 

1,435,671 

$23,420,691 
6.13% 


A 





> 
rr 
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kKevision of Exhibit 55 : 
To Reflect 3,6 Per Cent Normal Decline in Passenger -Revenue 
In Future Aimmual Period at Froposed Rates of Fare 


¥ » e <4 xX - ’ 


CAPITAL TRANSIT COMPANY 


a “3 - Estimated Return Earned umer Various Revised 


Fare 


co Total Passenger Revenues ~ Ex» 38 Revised 


Les8 School Fares 
Passenger Revenues excluding School Fares 


Per Cent of Increase in Passenger Revenue 
_, other than. School 


Increase in Passenger Revenue 


Less Effect of Taxes and Accruals for 
Injuries and Damages (X 56,992) 


Increase in Net Operating Income 

Net baepablen Income at Present Fares 
Adjusted Net Operating Income 

Weighted investment in fate Base Property 


Rate of Return Earned 


18¢ Cash 


5 Tokens — 80¢ 


75¢ Permit 


(Plan 4) | 


$26, 422,628 
289, 920 


$26, 132,708 


3.68 © 
940,777 


536,149 - 


5 404,628 


_ 986,064 


3 1,390,712 


523,420,691 
4 a Beat 


Structures - D.C. Operations 


184 Cash 


5 Tokens = 8O¢ 


70¢ Permit 


(Plan 4A) _ 


826, 422, 628 
239,920 


$26,132, 708 


a a 


3.0%": 


783, 981 


446,791 


$  337,190° 


986,084 


3 1,323,274 


323,420,691 


. 8.68% - 





> * ¥ 


18¢ Cash 
65¢ Permit 


$26,422, 628 
289,920 


$26,132, 708 


263%..: 

601, 052 

__ 342,54 
$ 258,512 


986,084 


1,244,596 


$23, 420,691 


5.31% 


- ¢ 


>* 


5 Tokens ~ 80¢ me jee 


(Plan 4B) 


‘ 


Log 


1a¢ ‘Cash - 17¢ Cash 20¢ Cash 
‘ : 5 Tokens’ =: 75¢. _§ Tokens ~ 75¢ 5 Tokens — 75¢ 
2 75¢ Permit: ve 75¢ Permit — 75¢ Permit 
‘ (Plan 5). {Plan 6) _{Plan_ 7) 
*{, & Ungball Paseenden Hevenen x Exe: 88: @ Revised $26, 422,087 ‘eee 422 627 $26, 422,627 
: Less manent Fares” 299 280 : 269. 920 289,920 
‘Passenger Revenues éxcliding School Fares |. 826,132,708 -| $20,182,708 $26,132,708 
2 Per. Cent of: Sinpredeo in Passenger. Revvemie. : 
_ other. than’ School. 1,36% 0.9% 2.3% 
nt tyr Increase An Passenger. Revenue. $58, 405 235,194 601,052 
Leos: Brfest of. Taxes: and’ ieesabas for” < 
» Injuries ‘and ena 3 (X 56, 948) Be 20255 545. br 1B 4 037 342,540 
-. Inérease in Net Operating Income { : 2 152 860: 2 101,187 $ 258,512 
Net Operating Income at Present, Fares. 998,004 sai 986, 084 986,084 
Adjusted, Net Operating Income, : 4 a, 138; jota. "92,007,201 $ 1,244,596 
Weighted investinent in Rate: Base Bhoperis 325, 1, 691 * $25,420,691 $23,420,691 
“Rate of Return Rane. ee ee 4.86% >: 464% 5.31% 
> a 4 s 4 ik e + 2 a » + 
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Revision of Exhibit 55 - 
- - To Réflect 3.6 Per Cent. Normal Decline in Passenger Revenue 
at ee in Future Annual Period: at: Eronos ed*Rates of: Fare 





’ : _ CAPITAL TRANSIT. COMPANY 
‘Betinated Retarn ‘Various 


Faro. Structures - D. Me ee 











EQ 
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As a practical matter, the only fare structures in tie record 
which would offset normal decline for a reasonable length of time in the 
future are tne 20-cent cash and 19cent token rate applied for by tne 
Company, and the 18-cent cash fare, 75-cent permit plen and token. rates 
of 17 cents and 16-2/3 cents; designated as porns 1 and 2, respectively. 


However, we are not limited in our choice of a fare structure 
to the specific cetailed proposals wnich have been subnitted by the 
various parties. in fact, it seems incumbent upon us to consider such 
an important matter as whether cagn and token fares should both be in- 
creased in equal proportions, or whether the cash fare should. not be . 
increased a greater amount in order that the token rdte increase ke _ 
held to a minimm. in support of the latter combination, cash fares 
are paid to a lerge extent by those District residents who ride only - 
occasionally and by visitors, neither of whem is willing to meke a - 
‘7§=cent investzent in tokens, whereas the tcken is used by those who 
patronize the transit service more regularly and more frequently. The - 
transit service is the only public utility which does not impose 4 stancby 
charge, payable alike by ali potential patrons making any degree of use 
of the services. The problem of transit revenues would be simple ‘indeed 
if there were a method to realize standby charges in recognition of mass 
transportation's readiness to serve. This is a‘real problem in the in- 
.- dustry; and this Commission ‘concludes that it should have realistic 
> treatment. 


‘Another important ‘consideration is that the present cash fare 
ge 37 cents yequires the deposit of four or five coins in the fare “box, 
, preceded by ‘either a search for this batch of coins or a change-making 
“operation in which the motorman or bus @river usually hands the passenger 
~eight coins in exchange for a quarter. Both.of these operations delay 
“$he transit service. “A minimum increase’ in, the cash Poets from 17 cents 
““to 18 cents; will make this situation still -worse.:: A-19-cént ‘cash fare 
would be intolerable and has never been attempted anywhere, .to our 
knowledge. Tims, the choice must be made between a 20=cent.cash fare 
combined with a minimum increase in the present tolen rate, or an iiicrease 
of one penny in the cash fare (from 17 to 18.cents) :aad an increase of more 
than one penny in the: token. rate. The following tabulation, similar in 
form to Exhibit No. 495 demonstrates the Pee that the least increase 
falls upon the see user 


»~ 
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Comparison of Present Fares with . . 
Fare Structure of 20 cents cash, 5 tokens for 6&0 cents, 
and 75 cent weekly vermit, permitting unlinited 


: trips at 10 cents. each. ~ » : fam ore 
Vv -) &  & ' footie eo eavey 


i 2 Week ekly Cost, Gane per an ' Per Cent 
er Week  Preser, ent Proposed Present. Proposed Increase 
ier GE ee Oa Pee ey 


w 


lL. Sehr © S «20.6 ., 8.17 $20 Ve 17.6 * 
m -954 9 "+ 4499 Sepa. ein 2 Dies 
3 . ook he é «60 "- Pm ley : 40) 17.6 
’ + ‘ 638 is ‘ * 64 t ie. oL7 pe 016. <9 me Bed 
Ba gree, FRE. gh te ge oR ate 6e7 
‘6. so et. elo, 2 yao: 62 G7 
‘ eh % ze05°" 1.22 " 2 Gabe od 6.7 
:. 8 LQ * 1,28 -" ‘15 ok a* Osz 
" 9:, 4,55 ™ 1.44." lh 0lS 6.7 
, 19. 1.50 " asGo ? obo »LG 6.7 
1 ie65-" Le7e. oi5 o16 6.7 
RZ. 1.80 " 1.92." 01S ree ~ 3 6.7 
Me 13 - 1695 " 2.05 p end 0158 Sel 
14 aaa * 2.15 " 015 oLS4 244 
r 15 Rees " Reen " oid «150 0.9 
16 2.40 " 2055 " oD 0147 ~ fel 
Aj 2.40 p 2045 " oi41 0 L44 Rel 
18 2.40 " Z.99 " 0135 elGh 6,2 
19 Ro " 2.65 % 0125 e159 1054 
20 2.40 " esto " 10 2198 14,6 
ed. 2.40 " 2.85 " oil4 0136 18.8 
R2 2.40 " 2095 * 009 0154 2259 
23 2-40 " 3.05 " 2104 old 27.1 
24 2.40 " 5.15 " e100 e15l: 31,2 
25 Re4O " 5.25 " 096 2130 55.4 
26 2.40 " 5.355 4" O92 02k: 59.6 
" af 2.40 " 3.45 " ~089 oAn8 43.8 
a 28 2.40 4 3.55 " -086 ok? 47.9 
“9 2.40 " 3.65 " G83 elk S §2.1 
30 2.40 " Se75 " 080 ol25 56.2 
. "ce" imiicates cash fare for this nurber of trips per week 
rs "%" indicates token fare for this nuzber of trips per week 


"py" indicates weekly pass or weekly pemit is used for this 
number of trips per week 











pA 
my 
ft 
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The practical aspects of this problem lead us to the definite 
conclusion that the best interests of this commmnity-will be served by 
a fare structure incorporating a 20—-cent cash. fare, witn tokens sold at 
16 cents, rather than an 18-cent cash fare with tokms sold at 16-2/3 or 
17 cents. Other large cities, faced with a similar probiem, have reached. . 
the same conclusion and established 20-cent cash fates.in combination | 

with reduced token retes, in particular Chicago, Detroit, St. Louis, 

Minneapolis, Cincianatz. > ‘Seattle and 1 Kan sas City (soenibat 41). 


In order to- deternnine- tie net operating income of any fare 
idea in view of. our’ edopticn of the Company's forecast that future 
norzal decline will be at 6 3.6 per cent annual rate, it has been neces— 
sary to adjust and re~commute several of the exhibits to reflect a norml 
decline cof 3.6 per cent and various other adjustments in operating ex- ; 
penses, income taxes and other accrusls. . The foilowing tabulation, simi~ 
lar in form to Exhibit No. WS, sets ows a compubation, based on fares of 
20 cents cesh, § tokens for oO cents, and 75—cent weekly permit, which 
determines ‘that such fare structure would produce an increase in revenue 
of 4,4 per cent. 








1623 
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20 CTS GASH, 





5 TOKuNS *OR 80 CENTS, 


Present Fare Structure 




















COMPUTATION OF INCREi.SL IN REVENUS IN A FUTUR ANNUAL PERIOD FROM FARES OF 7 > 
75-C:NT WetKLY PERMIT ALLOWING UNLIMIT3D RIDES’ AT -10: CENTS EACH 


























o-; Pro osed: ‘ape Sistine 
; Theoretical Per Cent Tnerease in Fare 
Passengers Fare Revenue Fare Revenue _ Thooreti ¢al* — Actual 
“4 tia eres |) ares ©) eres cyan (3) ae So ae 
cash. _ 40, 800,C00° 17 = 6,936,000 4,20 DCC" i. L746. -0-: 10,6 
Tokens 88, 300, CoO o15. 13,245,000 016 ne 120, 000. Pa ee 4,9 
Passes ; (2, 820 ; 000) (2.40) «© 6,792,000 ~ . = ay Oe eB 
Permits. * ge * 75° 25 122 6c0y" a 6.2 
Equivalent Passengers 50,900, 000 aloo. 3 10 ica 000). rate . 
Sub-Total 1€0, 060, 000 «150 26,973,000 500, 650. 9645 6.8 
SchooL..*. e '. 301,000 ‘ ene s. 
Fotal *2'7 ,274, 000 #29, 801, 000 
9. Per Cent Increase in’ Fare 6.8% 
10... Per Cent loss of Passengers Due to Fare Increase 7 + 2erete 
ils Passengers at Present Fare ~ -180, 000; 000 ees eae 
12. .Present Average Fare 15.0 cts. a ee Fe 
15... Passengers at Proposed Fare = ©7.73% of 180,000,0C0 176, 000, 000 ee lee. 
14... Proposed Average Fare - 106.8% of 15.0 16.0 cbse “ 
15. Revénue from? roposed Fare 528,160,000. ce ae 
16, School itevenue ; 301, 900 ‘ti ee 
L7.¢' Total Passenger itevenue from Proposed Fare ~GROgACLOO, oO Bae oe? 
18, Increase in Revenue from Proposed Fare - 187, 000 - 
19, Per Cent increase in Keveme from L Passengers a me 
Other. Than Scticol a 
* - Assumes no lose of passengers die to fare oe ard no shifting of passengers from 
“one. type of fares to another. 
a i‘ a & h »o a 6 nN 4 ¢ 
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We find, atter ere Oe, such » bd justnents; that a fare structure 
of 20 cents cash, 5 tokens for 80 cents, in combinstion with’ a°7S-cent 
weekly permit good for unlimited: rides at 10. cents ‘each, will produce 
net operating income of° $1,480,620 in the future: annual "period ; or a: 
rate of return on District of Goludbia operat tious of 6,52 il cent (see 
following computation): = eae ° 


Estimated Return Earned under Proposed Fare: Strtcture 
of 20 cents cash fare; 5 tokens for 80 cents; 


75-cEnt weekly permit; :and Scent: Scogt Fare : 
Total Passenger Revenues —- Exh. No. 38 flevi'sed * 326,422,628 % . 


Less School Fares (35C0,747 x 96.4%) .° |  . ____ 889,920 
Passenger Revenies excluding School Fares vies 326,182, 708 
Per cent. Of Increase in 1 Passenger savers otner ey 
then School. | t eS 
“f Increase in —— Revenue — ie 1,149 9859 
Less Effect of Taxes and. acerwais for. Injuries i, | 
and Damages (x 56.993). 655,293 - 
Increase in Net Operating oe sg S$ - 494,546 
Net Operating Income at Fresent Fares 986,084 
Ad susted Net Operating Income _ 5 1,430,630 
nj Weighted Investment in Kate Base Property $235, 420,691 
. Rate of Return Bamed | z : . : ; 650% 
% Nobe: Total Passenger Revenues - xh. 33° 527, 409, 365 
, _ $3.68 decline. "is 386,737 
. ores oe Ceo . 6, a 422, 6a3 


The. revenue. from any: riding which. night be induced by the 
weekly permit plan, ‘and the savings in expenses: that might follow the 
loss ‘of passengers resulting’ ‘from the "resistance factor", when fares 
are increased; are not reflected in the foregoing amount of net operat— 
ing income; and can therefore be considered as an offset to the possi-~ 
bility that "normal ‘decline" of. the Company's passenger traffic may 
develop at a rate in’ excess of the most pessimistic forecast made by any 
of the witnesses who dealt with this ‘subject. 


~ 
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The Commission finds and concludes that the Fourth Revision of 
Sheet No. 2 of the Capital Transit Company Tariff Schedule, filed April 3, 
1953, is not reasonable and just, and should, therefore, be disapproved. 


Upon the foregoing considerations, and from all of the evidence in 
the case, the Commission finds and concludes that the following fare structure 
is reasonable, just and non-discriminatory, and is in the public interest: 


Cash fare — 20 cents 

Token fare ~ § for 80 cents 

School fare - 3 cents 

weexly Permit — 75 cents, plus 10 cents: per ride. 


IT IS TdERETORE ORDERED: 


1. The “ourth Revision of Sheet No. 2 of the Capital Transit Company 
Tariff Schedule, tiled srril 3, 1953, is hereby disapproved, 


&. Canital Transit Commany is hereby anthorized to charge th2 following 
rates of fare for transportation of passengers within the District of Columbia 
on its street cars and busses: 


Cash fare - 20 cents 

Token fare — £ for 80 cents 

School fare — 3 cents 

Weexly Permit - 75 cents, plus 10 cents per ride. 


The Weekly Permit shall be governed by the regulations currently in 
effect with regard to the weekly pass, insofar as not inconsistent tith the 
follewing reguiations: 


a. It shall be sold by the operators of the Company's vehicles on 
Sunday, Monday and Tuesday of each week, 

be It shall not be valid on any bus line upon which the reguiar cash fare 
is more than 20 cents, 

Ce It shall provide for transportation (in one or more vehicles) upon 
the payment of 10 cents cash for each ride. 

dad. It shall be subject to the same regulations governing the issuance 
of transfers as are provided in the case of cash and token fares. 

e. It shall be in such form as shall be presented to and approved by the 
Commission. 


5. This order shall take effect on and after 4:00 a.m., Surday, January 
31, 1954, provided that the weekly pass for the week begimning January 24, 1954, 
shali be "valid umtil 5:00 aem. on January 31, 1954. 


By the Commission: 


Executive Secretary 











-167- 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


May 18, 1956 


IN THE MATTER OF 
P.U.C. No. 3527 
Change in Fares of CAPITAL Formal Case No. 424 


TRANSIT COMPANY 


we ee ee ee 


SUPPLEMENTARY FINDINGS AND OPINION 
ACCOMPANYING ORDER NO. 4052 


On January 10, 1956, the United States District Court for the 
District of Columbia remanded this proceeding to the Commission 
pursuant to the decision of the United States Court of Appeals for the 
District of Columbia in Spiegel v. P.U.C., 226 F.2d 29. The Court 
of Appeals there indicated that: 

(1) Certain findings and conclusions contained in our original 
order in the present case of January 20, 1954, could well "have 
supported a conclusion by the Commission that the rate base should 
be set at a level reflecting the current value of the Company's 
properties, viewed realistically"; 

(2) the order of January 20, 1954, failed to adequately state the 
Commission's reasons for adopting an "original cost" rate base as one 
of the criteria for the granting of increased rates of fare to the Company. 

At the time of the Court of Appeals decision, rendered July 8, 
1955, operations of Capital Transit Company had been halted by a 
strike which had begun at midnight on June 30, 1955, and which was 
finally terminated August 22, 1955. This Commission then had juris- 


diction over the rates of fare chargeable by Capital Transit Company 
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upon the resumption of operations. However, Public Law 389, 84th 
Cong., (69 Stat. 724) approved August 14, 1955, divested this 
Commission of such jurisdiction and empowered the Commissioners 
of the District of Columbia (after receiving the recommendations of 
this Commission) to prescribe the rates of fare to be charged by the 
Company. This power was exercised by the Commissioners of the 
District of Columbia on August 21, 1955. A new schedule of passenger 
fares has been in effect since that time. Public Law 389, among other 
things, cancelled the franchise and charter of Capital Transit Company 
effective August 14, 1956. The rates of fare prescribed by the District 
Commissioners on August 21, 1955, were approved to remain in effect 
for the remaining franchise and coeposits life of the Company. It is 
evident, therefore, that our order of January 20, 1954, in the instant 
case has no present vitality. This Commission can make no valid 
order affecting the rates of fare to be charged by Capital Transit 
Company. Although petitioned to do so, neither the Court of Appeals 
nor the District Court has seen fit to order the impounding of any fund 
by the Company in the nature of reparations, covering the period 
February 1, 1954 - June 30, 1955, when our order in the present 
case was effective. This Commission has no power to make any such 
order. In short, the proceedings culminating in the remand of the 
present case tous, are entirely moot. The motion to vacate Order 
No. 4052 of January 20, 1954 must, therefore, be denied. 

However, in deference to the expressions of the Court of Appeals. 


we have re-examined the use of the "original cost" rate base in Order 
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No. 4052. We find that all the evidence in the record directly bearing 
on rate base and rate of return was presented on the “original cost" 
theory. This includes the evidence for the Commission and for the 
public, as well as the evidence for the Company. No direct issue was 
presented concerning the use of any other type of rate base, or the rate 
of return applicable to such other type of rate base. The facts recited 
in our Order No. 4052 regarding the indications as to the economic 
value of the Company's properties (largely deriving from an arms' 
length sale of the controlling interest in the Company's stock on 
September 12, 1949) were not at issue before us. Equally, the Company 
was not on notice that an "economic value" rate base was within the pos- 
sibilities in the record closed October 1, 1953, and, of course, had no 
opportunity to meet such an issue. Under the circumstances, the use 
of an "original cost" rate base was entirely proper because we, on 
review of the entire record, are satisfied that it did not lead to an 
incorrect result. 

The end result was the schedule of farc> effective from January 31, 
1954 to June 30, 1955. This schedule was entirely supported by the 
record. The record included, inter alia, studies of the financial needs 
of the Company, data relevant to value of service, and comparative 


studies of fare structures in other comparable cities. The subsequent 


history of the Company's revenues and expenses amply demonstrates 


the propriety of the fare structure adopted in Order No. 4052. 





~170= 


We further note that the portions of our opinion in Order No. 4052 


dealing with the current realities as to the value of transit properties 


generally, and as to the value of Capital Transit in particular, were in 


the nature of a caveat as to the economic possibilities of actually 
supporting an "original cost" rate base on reasonable rates of fare, and 
such portions of the opinion were not intended as findings applicable to 
the determination from the record in this proceeding. 


By the Commission: 


E. J. MILLIGAN 
Executive Secretary. 
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PUBLIC UTILITIES (OMISSION OF THE DISTRIUT OF OCLUNSIA 
August i 1956 


IN THE MATT sh OF 


Change in ares of CAPITAL P, Us Cs Nos 2527 
TANSIT COMPANY. Formal Case No. 424 


SUPPLEM NTARY FINDINGS 
ON REMAND OF FORMAL GSH NO NO. 424 


On appeal from Order No. 4C52 in this proceecing, the Unitec 
States viscrict Court for the District of Columbia affirmed the orcer 
in ait. respects upon which it was attacled. From that jidgnent an appeal 
was taken +o the United States Court cr Aopesls for the District of 
Columbia Circuit. Sy a decision of dwiy 3, 2055, the Comt of Appeais 
stated that ‘the Comaission's re isous ser using the original cost rate 
bas2 do nov clearly appeer from its opi.ion ard crder"’ and thas it 
sould not "properly exercise our appeilete function wumiese the Comission 
states the reasons for the course it decided to follow." The Court 
further stated that pending such further acticn the District Court may 
pemeit the Comaission's order to rewain in effes 


Subsequent to the decision of the Court of Appeals on du'y 8, 
1955, directing the reuard of these proreecings to the Commission, 
Congress enacted Public Law 389, E4th Congress (€9 Stat. 724), apozoved 
August 14, 1955, _yhich, among other things, repealed the franchicee of 
Capital 7 Transit Company effective August 1+, 195¢. Public Law 599 also 
empowersd the Commissioners of the Diessrict of Columbia so "authorize" 
transportation within the District of Ceiumbia “at such rates and under 
such terms and rezsulaticns as cay be recommended by tue Public Utilities 
Commission, and approved by the Comnissionere of the District of Columbia, 
for the purpose of previding 2 satisfactory system of public trensporvation 
within the District of Colmb‘a curing the year fcllowing the dete of the 
enactment cf this act." Acting pursuant te such powers, she Disvrict 
vomuissioners on #ugust 21, 1955, authorized Capitul Transit Company to 
operate at rates and under terms end regulations peescrived by them, and 
therzupon the strike, which began at midnight June 20, 1955, ended. Thus, 
by reason of the strike end actior teken pursuant to aublie. Law 389, she 
ratee prescribed by Order No, 4052 heve net been in effect since June 30, 
1955, and cannot become effective in the future. 


When the decision of the Court of Appeals was rendered on 

July &, 1955, the Commission had power to prescribs rates, terms and 
conditions of service for Capital Trensit Company and to enforce such 
determinations. Because of Public Law 589, Order No. 4052 can never be 
enforced, for the reason that Cavital Transit Company's franchise expires 
MuqTist 14, 1956, No order this Comission could issue in this proceeding 
woulda be csfictual, nor could it be enforced, These proceedings were 
semanned to the Gommission by the District Court on Jamary 10, 1956. 
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In the light of these facts, we are of opinion that these 
proceedings, as they reached us on remand, are moot. We are of the 
further opinion that a dismissal of the proceedings as moot would not 
be inconsistent with the decision of the Court of Appeals of July 8, 
1955, In our Supplementary Findings and Opinion Accompanying Order No. 
4052, dated May 18, 1956, we stated that the proceedings culminating 
in the remand "are entirely moot." Based upon that conclusion, we did 
not in the Supplementary Findings of that date enter into a full dis- 
cussion of the evidence or narrate in great detail the reasons why we 
used the original cost rate base method in determining the rates 
prescribed by Order No, 4052, ‘while we are still of the opinion that 
the proceedings are moot and that we cannot issue an effectual and 
enforceable order, nevertheless we recognize our lack of power to make 
2 judicial detemination that the proceedings on remand ere moot. For 
this reason, these Supplementery Findings on Remand of formal vase ilo. 
424 are substituted for the "SUPPLHiENTARY FINDINGS AnD OPInTOw ACCOMPA~ 
NYING ORDER NO. 4052," dated may 18, 1956, and these Supplementary Find- 
ings will be certified to the Court pursnuact to the provisions of 
Paragraph 69 of our Act (Section 43-709, D. C. Code). 


We are mindful that tne Ccurt of Appeals said in its decision 
Lhat it covld not properly exercise its appellate function "“wiiess the 
vommission states che reasons for the course it decided to foliow." In 
the concluding paragraph of the decision, the Court sails 


"Concluding, as we do, that the report and order of the 
Commission do not reflect an adequate statement of its reésons 
for adopting the original cost rate base, we must reverse the 
judgment of the District Court, with directions to remand the 
case to the Commission for such further action on its part as 
may be consistent with this opinion," 


in order that the Court may be able to exercise its eppellate 
function in the event these proceedings should again come before it for 
review, and in order to carry out the instructions of that Court, we make 
these supplementary findings, 


Under the subject of "RATE BASE" (p, 4 of the opinion accompany~ 
ing Order No, 4052), we said: 


"The Commission has in the past consistently stated, as 
the rate base, the amount reflecting the historical cost of 
property used anc useful in the Company's transit operations 
in the District of Columbia, stated at the cost to the ower 
first devoting the properties to public use, less accumulated 
depreciation per books == plus a single working capital allow- 
ance in respect of the cost of materials and supplies.” 


We then cited proceedings in three formal cases involving rates of 
Capital Transit Company, in two of which the Company offered testimony 
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in support of other elements of value which” sé. qonuenial: eid. be 
included in the rate base. After considerétion:of :euch testimony, the 
Commission re: ected. the contention 5 and held that the net investment 
rate base: wus" “proper. and was established: cil a. realistic method based. 
upon’ i aaiied facts.) se ; acl 

ee ‘voduel, Case Ho. 336, decided’ Jiy 18, 1946 , Capital Transit — 
er 280 contended: fora Gifferent :uiethod of. seta iohing the :rate 
ozse, which: ‘was rejected: bécause the Commission found that the original: 

‘property when- first, devoted +o’ ‘public: service, less accrued 

depreciatiow, was | ‘the fair.valué of the property 
for rate malting’ ‘purposes --In that proceeding iv Ssion said that 
the use of sticha rate base in determining rates,-counled with 4 rate 
of return: premised on-the cost’ of borrewea‘cepital and a reasoncble- 
return on equity’ capital, “affords a practical end equitable basis for 
balancing the’ intérest of: investors and patrons of the carmela Waiich 
is the essence of ‘the rate-making probien." ; 


in these _proceedings ‘on, Fenand, siete. 2 is ro Alege Sicney by - wid 
witness on the subject of rate base other than the original cost of. 
property, less book accruals for depreciation, ‘plus. materials and ate 
pises. 22 a i aaa Findings and Opinion dated ae 18, 1956, 
we said: 


We find that all the evidence. in :the record Sonatas bearing 
on rate base and rate of retin - WES presented on the ‘original 
cost! theory. This includes the evidence for the Commission - 
and for.the public, as well as the evidence for the Company, 
No direct” issue was oresént ed, concerning tre use of any other 
type of.rdte base, or the rate. of return suplicable to such 
other type: of rate. bases" an ee ee a 
After 4: ‘Srefel. review isd eeainiis of the, evidence in this 

proceeding, we make the sae findings. here. In’ the . original opinion 
accompanying Order No, 4052 oe ‘Ay; >» we citei the testimony of our own ; 
witness and the-witness for Transit. Company dealing with the determins~"~ 
tion of the raté-base. As stated on.that.page of the cpinion, we made - 
the specific finding that 255420, 691 ‘was the rate base on which a. 
retwn is allowable’ tifor the-“purpdses Qf this proceeding <® ' ‘ This is the--: 

se amount developéd ‘by the Commission? s witness in Exhibit 36, 
Schedule 3, cited-om page 4 of the originel opinion, which represented 
the net investment: in rabe-base property applicable to, operations within - | 
the District of Columbia for a future twelve-tionths period for which the 
Commission was fixing rates. Other testimony’ and exhibits were presented 
by, witnesses for both the. Commission and ‘Sransit Company cGeveloping in: ~~ 
detail the investment in rate base “préperty.“fer the prior twelve-menths .~ : 
test periods on beth an unweighted and weighted: ‘basis .and before’ ‘and Sie 
after allocation:.to piktet ct, of, “Colimbia Lepeonss, ; 


¢ ca 
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In. all of thagis exhibits Basak Exhibits 13 oa "16. 4 and 
Comission Exhibits 37 and 38), the method followed, as illustrated we 
clearly by Exhibit 37, Schedule 4, was to start with ‘the original: oat 
of road’ and equipment atthe pegimming of the period and add the cost of 
net additions during the period to.arrive.at the original cost of the 
investment in road and equipment at the end of the period, From this 
was deducted the balance in. the reserve for depreciation represented 
by the balance recorded.'on the books of the.Company at the beginning” of 
the period, plus the net:additions to the reserve curing the period, “to 
arrive at the balance in the depreciation reserve at the end of the | 
period. To this was. added the investment in. materials’ ‘and supplies © 
‘recorded on the books .of the Company at the end of the period’ to arrive F: 
at the total investment in rate-base property. In each instance the 
changes made during the year were "weighted" or "averaged" for the 
portion of the year that the various rate base elements were actually 
in service bie the period. re, sae ty 


Te was upon this ind of deteiled factual information that 
we found and stated on page 4 of the original opinion: 


"For the purposes of this proceeding, we find and conclude 
that 323,420,691 is’ the a rate base on which & return 
is allowable." 7 


The rate bass epee ya ines on represented ‘the actual investment } 
in property devoted to public service, On page £7 of our original opinion, “7 
we stated that: private investors are entitled to a fair return on the m 
value of the property devoted to public service » "based on fares reason- 

able for the pudlic to pay." The rate base determined by us is as near 

to a precise measure of the fair-value-of the property for rate making 

purposes as, in our opinion, can be determined, When an appropriate 

rate of: return is applied to that, amount, it will produce results that . 

will give the investors a fair return on that which they have devoted x 

to public use and wilt. not require the public to pay more than reason- 

able fares for the service :received, We find, therefore, and conclude, 

that the method of determining the rate base was appropriate, and that 

the determination made thereunder is the fair value of the property of 

thé Company for the future annual period for which we prescribed rates 

in Order’No. 4052. .The application of a fair rate of return to such an < 

amount produces just :.and reasonable results, Since the method adopted 

makes use “of” “known. seas it: produces: a factual and realistic result. 


As stated ‘in our original opinion, the net ‘investment rate 
fi base has -been uséd consistently in the past. . We have said that it is a 
a ¢ method based:.upon mown ‘facts that affords an equitable” basis + 
for balancing the interests of the riding public and the investors, Such 
@ method has approval of the courts. Thus, in Potomac Mectric Power Co. 
ve Public Utilities Commission, 81 U.S. App. D,C, ee5, 158 F. 2d S21 
(cert. den. 331 U.S. 816), this method was approved in see of serious 
challenge, Results under the method were sustained in } ashington Gas 
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Light Co. v. Byrnes, 78 U.S. APP» D.C. 107, 1387 F. ed 547, affirmed subd 
now Vinson ve i ashington Ge Gas Light Cos, 321 U.S. 485, In a recent 
decision ‘Involving the Neturat Gag Act} were the’ FeGeral Fower Commission 
. had departed in part from ‘the origirial €ost- rate base-method in establish- 
ing. gas rates, our Court of Appeals. Said that though it did not hold that 
method to be the only one available’ under the statute, "itis essential 
in. such 6 case as this that it. be used as a basis of scmoarison, It has 
been repeatedly used by the Commission, and =r Sarai approved by: the 
courts, as a means of arriving. at lawful -- 'just ané reascneble?t — 

"rates under the Act.” City of Detroit. v. Federal Power Commission, 
U.S. App. Do. _ > 250 BF,’ ed 820,. » 818. Tk Seiad 


bad Dead 


wesze the exhibits weweented in this Mee hs by the ete 
witnesses covered different test-periods, the method: followed dad the 
results obtained were essentially the same. exczpt fcr an error — 
in Company. #yhibit No. 16, which was pointed out by the witnecs for the 
Cormission in his testineny enc for which necessary adsusbiient ate made 
-an his Extibit No. 38, Schedule 3. This adjustment had the effect of © 
reducing the investment in.rate base property for the future anual period 
oy. approximately »1,000, COO under the amount testified ‘to by the witness 
for the Company. The adjustnent- was accepted as proper by the Company.. 
As enowa by Exhibit’ No. 35, the weighted rate base allocated to District 
of Columbia operations wes determined as $23,420,691 and is the «mount we 
_ found or the purposes of this procecding es "tne Company's rate base on 
which a return is allowable." | Poe ae a 
On pages 21 to 25, inclusive, of the cpinion accompenying Order 
No. 4052, under the general heading of "Rare OF rellbRN," we discussed the 
testimony of the respective witnesses on that suoject ard cetermined the 
rate of return to be allowed on an “original cozt rate base." Witness 
Kleinman, the Commission's expert, testified that "xy opinion is that a 
fair rate of return on an original cost rete base would be between six 
and six and one-quarter per cent" (Tr. 2192-1153). The Company's. expert 
witness on- rate o* return, W. C. Gilman, testified that the rate of return 
found by him of 19% should also be applied to the original cost rate base. 
Thus, it can be seen that the testimony tercre us on rate of return was 
related to an original cost rate base, These two elements of the rate 
making precedure are closely related and Rar a be considerea. together, in 
arriving:at a reasonable deverminaticn of tne ‘return to which the Company 
is entitled, “after alj.owance.of mone Pes expenses, depreciation, and 
“taxes, to meet. its cost of outstanding debt capital end provide a reason- 
able return on equity capital invested in property devoted to rendering 
transit service. A chaage-in the method of arriving at the rate base 
would of necessity require a reconsideration of. the element of fair rate 
of return to. be applied to 2 rate base determined under such methed to 
assure: that the end result is just and reasonable, Both the original . 
cost- of. property and the reserve for depreciation are established facts, 
established pursuant to orders of this Commission. -The fair rate of. 
return is the judgment of the Commission based upen a careful consicere- 
tion of all the evidence upon the subject. We find and conclude thet a 
rate of return so Cetermined, when applied to the depreciated original cost 
rate base, will produce a result fair and reasonable to the investors and 
the riding public. 











In this proceeding we directed ovr atiention to the justness 
and reasonableness of the result reached. On page 25 cf the original 
opinion accompanying Order No. 4052, we stated that upon full. considera- 
tion of all the testimony relating to rate of return, we found that the 
fair rate to be allowed on tne original cost rate base would fall within 
the range of 6-1/4% to 6-1/2%, and thet under the fare structure approved 
by us "the Company may reasonably anticipate a rate of return of approxi 
mately 6.52% on the original cost rate base devoted to rendaring service 
in the District of Columbia, which, under all the circumstances, is fair 
- amd reasonable to the Company and to the investors." No evidence vas 
before the Commission for consideration of a rate base developed under 
2uy other methed than the depreciated original cost of property, and a 
Zair rate of return to be applied to a rate base thus developed. 


Afser having made our findin igs and Sauntieien as to the rate 
base and rate of return from the testimony of record, we expressed ovr 
concern over "the steady and rapid decline in passenger riding" (p. 4 
of the opinion) and pointed to the possiovle effect of such decline upon 
the use the conventional rate base - rete of return method. Aay 
sugzestion that we did not approve the use of an original cost rate base 
in this proceeding is contrary to what we said on page 5 of the opinion, 
that the present situation aces not demand that this metned be abandoned 
"at this time," We added, however, that a continuation of the presert 
riding decline "m=y in t the £ fature preduce a situaticn - due to eccnortic 
circumstances rather than Commission action — in which a return within 
the conventionally 'reasonablie' range cannot realistically be pene ved 
en an original cost rate base to be produced from reasonable rates’ 
(underscoring supplied). 


in Sincing that the Company's present situation does not 

demand that the original cost rate base method be abandoned, we con- 
sidered the economic circumstances peculiar to the transit industry in 
general and to Capital Transit Company in particular. This finding was 
cased upon all relevant factors in a record that was closed in Uctober, 
1953. Implicit in this finding is the finding and conclusion that 
reither the local or general economic conditions nor the economic value 
of tne Company's property had changed to such an extent as to warrant the 
adoption of any other metnod than that of the original cost rate base~ 
rate of retum method as a proper means of reasonably and fairly balanc- 
ing the interests of the public and the investor and the establishment 
£ a sound amd reasonable rate structure. In consideration of all of 
the relevant factors, including, as we stated in our Supplementary 
Findings dated May 18, 1956, studies of the financiel needs of Capital 
Transit Company, data relevant to the value of service, and comparative 
studies of fare structures in other comparable cities, we found and 
concluded that the original cost rate base-rate of return method would 
accomplish the result of talancing the interests of the public and the 
investors and would permit the establishment of a rate structure that 
was fair and reasonable. We so find now. > 


a 





Under the heading of "FARE STRUCTUAE," we again ecpressed our 
concern over the decline in passenger revenues.- We pointed out that a 
continued decline in the use of mass transportation would deprive the 
Company of necessary operating revenuss and would increase the cost of 
service (p. 27). We found that a rete of return within the range of 
6-2/4% to 6-1/2% applied to the original cost rate jbave would nroduce 
revenues needed te give the Company a fair return (p. 23). Whatever 
rate base method may be used, the Commany is entitled, as we stated on 
page “7 of the original opinion, to a fair return on the value of its 
proverty devoted to puvlic service, "based or fares reasonable for the 
public to pay." The rates prescribed by us were designed to accomplisa 
572s purpose in the light of the Compary's regquirenents ani cpporsunitiss. 


The intervenors offered no testimmiy on the suzject of tue 

rate base, the method of determining 7%, o> vhe fair reve of return to 
be applied t> it. They did nct cross-exemne the witnesses cn there 
matters. In his brief filed with the Commission after the close of the 
record, Intervenor Spiegel adcoted and used the precise rate bise 
figures testified to by the Commission's witness. wWhi.le he urged changes 

in the items of taxes, and accruals for injuries and damages, which would 
Seis an effect on the anount of net onerating income, no question was 
raised as to the propriety of developing a rate base on any cther method 
than tnat of the depreciated original cost of property. On pages 4, 6, 
amd 15 of his brief filed with she Counission, Irtervenor Sriegel cited 
his Appendices A, B, and C attached to tne brief, in which he revisad 
Exhibits 37, $8, and 39 preser.ted oy tke Cocmission's witness, to show 
the changes in operating expanses usged by him. In each of the thres 
apperdices, he uced the precise rate base figures used by the Comuis— 
sj.on's witness. The subject of rate base was not discussed by other 
intervenoys. 


After fvll consideration of the testimony of the various wit— 
aesses relating to the matter of rate tase and the briefs filed by the 
Company and Intervenors prior to the issuense of the original opinion 
and order, we made the finding and reached the conclusion contained in 
the original opinion accompanying Order No. 4052 that "For the purposes 
of this proceeding, we find and conclude trat $23,420,691 is the 
Company's rate bese on which a return is ellowebls=" (p..4). In making 
that finding and reaching thet conclusion, we four! that the amount 
representing the eragined cost of property, less accrued depreciation, 
plus the investment in materials anc supplies, when miJtiplied by the 
fair rate of return which was determined to be appiicable to an original 
cost rate base, would produce reve ues that would be fair to the investors 
and +o the public. We now so find. | 


In reaching our conclusion as to the revenue needs of the 
Compeny, oased on the fair rate of return applied to the depreciated 
original cost rate base heretofore referred to, we also had before us 
testimony ami exhibits with respect to the use of the operating ratio 
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In light of the discussion of past and presert cperating ratios 
for the Company and for the industry as a whole eet forth on pagss 23 and 
24 of the original opinion, and in view of our finding that "a reduction 
in the Company's operating ratio would, of COUrS®, be desirsble," althosh 
nt to the extent of 92% wich would result from the drastic upnecd 3 vevision 
of the fare structure propesed by the Cyapeny , we sind thes an operavinz 
revio of 94.69% is just and reasonable. 


Although we did nc+ adops the opsrating reiio method fox reais 
maxing ,urposes in this proceeding, the results cotained by such » metnad, 
23 heretofore dercribed, afford a reliable check on the reasonableness oF 
ons wesLlis obtained by the applicas Sion Of the fai> rate cf retura to the 
acpreciatad ovigiral cost rate base fourc ty us. ‘ve pelieve tas onereting 
~watio is an important ami relevant Teetot 2+ testing urs rearueblascs of 
tne rates »rescribed. 


Ur.on fuscher yeview of the cecoren and tna omiginal opinica 
aecoupiuyinge Order No. 4052, te tind and concluce that the rub2 bose 
adopted by ws is both fevtval axl realistic. Is is based upon undisputed 
vestimony. ‘he rave of sacum that we fow.i in he original o.inicn to 
ve & “Oir sit reavonabl+ cet? i5 based vpu the cridaeice of recora. that 
cote of retsen whea aposied te the original cost rate base wes intended 


cost o: service ani to allowsa feic re“nen for the use of the “reperty.” 
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1. Jn this connection, i+ siucaid de noted © shat Congress, in Section 4 
of Public Law 757, Sin Joncress, end Cessior (7) Stat. 598), has 
cetertirea $22: an cperaving ratio of O53. Se wovwll be reasonable. 

To here providoad the Company with @ ishora hased on 2 92.5% operat— 
ing ratio wovid hav- resulted in ies " nigner than those fixed by 
oS in Order V¥:. 4654. This 93.5% opere Sing ratio determined by 
wongress as ~sasonézle is more faveorap..e to the Company er would 
have resulte! in adcitional return of 1.19% of gross oper? ting 
~evenues ove’ and above the returca we Sound 43 reasonebie in this 
~roceeding wew tuc original cere rati- basz acthoc. 


<e “ome evidence of the accomplishpent of “itis gim-pose is found in 
“se testimor, af the Commiscion’s witni ss in a Capital Transix 
wate proceetiug in F. C. 425, hea in the summer cf 1955 —o to 
wae enactmer, of Public Law 3E9_ a on ha testified that ior the 
twelve month: encing Apri’. 50, lv (SH, Curing wich tine the “pates 
presurtied by Order No. 40:52 wore in offect, the Gonpany earnce. 
om its District of Columbia opervstinns 4. Son the origins: cost 
rate bese (Ev, No. £4), although the zesurn 128 not as grzst as 
"7 had estimated it would he, 
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In F. P. ¢. 7. Hope Natural Gas Co., G20 U.L. 1. the Court 
Ss2id tuet under the Shands ard of f determning just and reascnsile rates 
it is the -esult reached and 1.0% the metred expicyed which 2e con 
‘trolling, and that if the tel eftect of the rare omer cannot oe said 
to be unjust and unreascnatle judicial Liquiny 1s at = end,  t addea 
~tnet the fact that the s=chod emloyed to recca tnst resvurt maz contain ‘ 
infirmities is not then important. In tnt case the Court said it wes 
not importans 22 determine the various permissible wes ir which any 
rate bese on whirl: “ne return is computed might be arvived at. 


Upen toe Luruer review vo. the evidence of -«sord, we believe, 
usd so Siw, chat cue .ssult reached oc ous jm che cragacel opinion “ 
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(FILED AUG. 24, 1956) IN THE 
UNITED STATES DISTRICT COUR 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL, 
Plaintiff Civil Action 
Ws No. 2923-56 
PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
AND 
CAPITAL TRANSIT COMPANY, 


Defendants. 


MOTION OF DEFENDANT CAPITAL TRANSIT 
TO SUBSTITUTE THE D.C. TRANSIT SYSTEM, INC. AS A PARTY 
DEFENDANT 
Comes now the Defendant Capital Transit Company and moves 
this honorable Court that its successor, the D.C. Transit System, Inc., 
a corporation of the District of Columbia, which has acquired all the 
assets and has assumed all the liabilities of Capital Transit Company 
be substituted as a party Defendant in the place and stead of said 
Capital Transit Company in accordance with Section 14 of Public Law 
757, 84th Congress, 2nd Session. 


Respectfully submitted, 


/s/ F. Gloyd Awalt 
F. GLOYD AWALT 


/s/ Samuel O. Clark, Jr. 
SAMUEL O. CLARK, JR. 


/s/W. V. T. Justis 
W.V.T. JUSTIS 


Attorneys for Defendant, 
Capital Transit Company, and 
D.C. Transit System, Inc. 





(FILED AUG. 29, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL 
Plaintiff 

Civil Action 

No. 2933-56 


Vv. 


PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
and 
CAPITAL TRANSIT COMPANY 

Defendants 


AMENDED PETITION OF APPEAL AGAINST ORDERS OF THE 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


George Spiegel hereby files his petition of appeal, pursuant 


to the provisions of Paragraph 65, Section 8, Chapter 150, Act of 
March 4, 1913, as amended (37 Stats. 974; Section 43-705, D.C. 
Code 1951) from the Commission's Order N. 4052, dated January 20, 
1954, as supplemented by the Commission's Supplementary Findings 
On Remand of Formal Case N. 424, of August 8, 1956. 
I 

The plaintiff, as a patron, rode the vehicles of Capital 
Transit Company from place to place within the District of Columbia 
during the period January 31, 1954 through June 30, 1955, and con- 


tinues to ride said vehicles from place to place within the District of 





Columbia. He was affected by each of the Commission's actions 
listed in the preceding paragraph. 
II 

The defendant Public Utilities Commission of the District 
of Columbia is a statutory agency with power ani authority to 
regulate public utilities in the District of Columbia, including 
Capital Transit Company until August 14, 1956, and its successor 
D. C. Transit, Inc. thereafter, under Titles 43 and 44 of the 
D. C. Code (1951), and under the Merger Act of 1933, Public 
Resolution No. 47, 72nd Congress, 47 Stat. 752, et sec. , and 819, 
as amended by Public Law 389, 84th Congress, approved August 14, 
1955, and by Public Law 757, 84th Congress, approved July 24, 
1956. 

III 
The defendant Capital Transit Company (hereinafter called 


Transit") is a corporation organized and existing under the laws 


of the District of Columbia, formed pursuant to the provisions of 


the Merger Act of 1933, Public Resolution No. 47, 72nd Congress, 
47 Stat. 752, et sec., and 819, as amended by Public Laws 389 and 
757, 84th Congress. Capital Transit Company owns and operates 
street railway and motor carrier properties within the District of 


Columbia and in adjacent areas in Maryland, and is a "public 
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utility'' under Title 43 of the D.C. Code (1951), until August 14, 
1956, and its successor D.C. Transit, Inc. owns and operates said 
properties and is a "public utility" under said Title 43 D.C. Code 
(1951) as of August 15, 1956 and thereafter. 
IV 

After proceedings before the Commission on Transit's applica- 
tion to increase its fares, the Commission issued its Order No. 4052 
on January 20, 1954, purportedly authorizing an increase in fares to 
the following schedule: cash, 20 cents per ride; tokens, 5 for 80 cents; 
weekly permit, 75 cents plus 10 cents per ride; and school fare, 3 cents. 
These fares were charged by Transit for rides from place to place 
within the District of Columbia from January 31, 1954 to Jume 30, 1955. 
Plaintiff and other parties appealed from Order No. 4052 to the United 
States District Court for the District of Columbia, and on October 19, 
1954, this Court affirmed Order No. 4052, Allied Civic Group Inc. et 
al v. Public Utilities Comm., 125 F. Supp. 452; C.A. No. 2157-54. 
Upon plaintiff's appeal, the United States Court of Appeals for the 
District of Columbia Circuit on July 8, 1955, reversed the decision of 
the District Court and remanded the case to the District Court, George 
Spiegel v. Public Utilities Comm. of D.C. and Capital Transit Co., 


96 U.S. App. D.C. 307, 226 F. 2d 29 (No. 12523), cert. den., 
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350 U.S. 904. By order of January 10, 1956, the District Court 
remanded the case to the Commission for such further action as 
might be consistent with the opinion, judgment, and order of the 
Court of Appeals. The Commission held no further hearings, nor 
took further evidence. The Commission issued its "Supplementary 
Findings and Opinion Accompanying Order No. 4052", dated May 18, 
1956. The Commission issued its Order No. 4278 Denying Motion 
To Vacate Order No. 4052 and to Modify Opinion, dated May 18, 
1956. The plaintiff George Spiegel filed his Application for Recon- 
sideration of each of these Commission actions and these were denied 
by Commission Orders No. 4283 and 4284 respectively, dated June 18, 
1956. The Commission issued its 'Supplementary Findings On Remand 
Of Formal Case No. 424" dated August 8, 1956 (hereinafter called 
"2nd Supp. Findings"). 

V 

The Commission erred as a matter of law in holding that the 

Commission can enter no effectual or enforceable order in the remand 
proceedings, and that the proceedings as they reached the Commission 
on remand are moot. 

VI 


The Commission erred as a matter of law, and its actions were 


arbitrary, capricious and unreasonable in issuing its 2nd Supp. Findings. 
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VII 
The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable, in failing to state 
any valid reasons for its use of the original cost rate base, as 
required by the terms of remand and the opinion of the Court of 
Appeals. 
Vill 
The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable, in holding that in the 
proceedings on remand there is no rate base testimony other than 
original cost less book accruals for depreciation, plus materials 
and supplies (2nd Supp. Findings, page 3). 
IX 
The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable, in holding that all 
the evidence in the record directly bearing on rate base and rate 
of return was on the original cost theory and that no direct issue 
was presented concerning other types of rate base or applicable 
rate of return. 
x 
The Commission erred as a matter of law, and its action 


was arbitrary, capricious and unreasonable, in ruling that its 
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determination of an original cost rate base is as near as possible to 
a precise measure of the fair value of the property, and that applying 
the Commission's "fair rate of return" thereto produces just, factual, 
reasonable, or realistic results (2nd Supp. Findings, page 4). 
XI 

The Commission erred as a matter of law, and its action was 
arbitrary, capricious and unreasonable: in failing to give effect to 
the economic circumstances peculiar to the transit industry in general 
and to Capital Transit Company in particular; and in finding and con- 
cluding that neither economic conditions nor the economic value of the 
Company's properties had changed so as to warrant the adoption of 
any other method than that of original cost rate base - rate of return 
method as a proper means of balancing the interests of the public and 
investor, and the establishment of a sound and reasonable rate structure 
(2nd Supp. Findings, page 6). 

XII 

The Commission erred as a matter of law, and its action was 
arbitrary, capricious and unreasonable: in finding and concluding that 
a rate of return determined in the manner stated in the last paragraph 
on page 5 of the 2nd Supplementary Findings when applied to the 
depreciated original cost rate base will produce a result fair and 


reasonable to the investors and the riding public; in finding that the 
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Original cost rate base-rate of return method used by the Commis- 
sion would accomplish the result of balancing the interests of the 
public and the investors and would permit the establishment of a 
rate structure that was fair and reasonable (2nd Supp. Findings, 
page 6); and in finding that the Commission's calculations under this 
method produce revenues fair to the public (2nd Supp. Findings, 
page 7). 
XIII 
The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable in finding thatthe rates 
prescribed were designed to accomplish fares reasonable for the 
public to pay (2nd Supp. Findings, page 7). 
XIV 
The Commission erred as a matter of law and its action 
was arbitrary, capricious and unreasonable and irrelevant, in 
stating that the plaintiff (limited intervenor before the Commission) 
adopted and used the precise rate base figures of the Commission 
witness (2nd Supp. Findings, page 7). 
XV 
The Commission erred as a matter of law, and its action 


was arbitrary, capricious and unreasonable, in concluding that an 
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vs 


operating ratio of 94.69% is just and reasonable, and that this operating 
ratio affords a check on the reasonableness of the results reached by 
the Commission by use of rate base and rate of return (2nd Supp. 
Findings, page 9). 
XVI 
The Commission erred as a matter of law, and its action was 
arbitrary, capricious, unreasonable, and irrelevant, in ruling that 
Congress, in Section 4 of Public Law 757 "has determined that an 
operating ratio of 93.5% would be reasonable", and further the 
Commission abuses its authority in thus attempting collaterally to 


decide and to obtain from the Courts in advance of adjudication the 


* 
approval of this unlawful interpretation for further application to 
D.C. Transit, Inc., the successor to Capital Transit Company. 

~ 

~ XVII 


The Commission erred as a matter of law, and its action 


was arbitrary, capricious, unreasonable and irrelevant in finding 


support for its action in Order No. 4052 of January 20, 1954, in 
the testimony of the Commission's witness in the ''summer of 1955" 
(2nd Supp. Findings, page 9). 
XVIII 
The Commission erred as a matter of law, and its action 


> was arbitrary, capricious and unreasonable, in failing to follow 
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its findings and conclusions concerning rate base to their logical 
conclusion by setting rate base at a level reflecting the current 
value of the properties viewed realistically. 
XIX 

The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable, in using an original 
cost rate base without the support of evidence, findings or reasons. 

xX 

The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable, in using the book 
depreciation reserve, including but not limited to its failure to 
deduct the depreciation reserve requirement in determining the 
original cost rate base. 

XXI 

The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable, in including in the 
rate base an allowance for materials and supplies. 

XXII 

The Commission erred as a matter of law, and its action 

was arbitrary, capricious and unreasonable in: granting any fare 


increase in Order No. 4052; failing to vacate its Order No. 4052; 


and concluding that "the rates prescribed by (Order No. 4052) were 
just and reasonable to the rate-payers and to Capital Transit 
Company" (2nd Supp. Findings, page 10). 

WHEREFORE, the plaintiff respectfully prays that the Court: 

A. Enter a final order, after hearing, vacating the 

Commission's Order No. 4052, the Commission's "Supplementary 
Findings and Opinion Accompanying Order No. 4052", dated May 18, 
1956; the Commission's Order No. 4278; and the Commission's 
"Supplementary Findings On Remand Of Formal Case No. 424", 


dated August 8, 1956. 


B. Order Transit to refund, directly or indirectly to 


the passengers as aclass, all moneys unlawfully exacted pursuant 
to Order No. 4052. 

C. Grant such other, further, or alternative relief as 
the nature of the case shall require and as to the Court may seem 


meet. 


Respectfully submitted, 


/s/ George Spiegel 
GEORGE SPIEGEL 
attorney pro se 





(FILED AUG. 30, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL, 
Plaintiff 
¥. 
Civil Action 
PUBLIC UTILITIES COMMISSION No. 2923-56 
OF THE DISTRICT OF COLUMBIA 
and 
CAPITAL TRANSIT COMPANY, 
Defendants 


See? eee eee eee ee ee ee eee 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff and moves this honorable Court to grant 


plaintiff summary judgment on his Amended Petition of Appeal Against 


Orders of the Public Utilities Commission of the District of Columbia 
(filed August 29, 1956) in the above-entitled cause pursuant to Rule 
56 of the Federal Rules of Civil Procedure, and for grounds of this 
motion plaintiff says that there is no genuine issue of fact involved 
herein and that plaintiff is entitled to judgment as a matter of law. 

This motion is based upon formal opinions and orders of the 
Public Utilities Commission and the Courts, and other matters of 
public record, including the following: 

Commission Order 4052 of January 20, 1954, In the 


Matter of Change in Fares of Capital Transit Co. P.U.C. 
No. 3527, Formal Case No. 424, and accompanying Opinion. 
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»- 
* Court of Appeals Opinion and Order of July 8, 1955, 
y George Spiegel v. Public Utilities Comm. of D.C. and 


Capital Transit Company, 96 U.S. App. D.C. 307, 226 
F.2d 29 (No. 12,523), cert. den., 350U.S. 904. 


« Commission Opinion of September 2, 1955, In the 
Matter of Change in Fares of Capital Transit Company, 
P.U.C. No. 3527-32, Formal Case No. 445, 9 P.U.C.3d 449. 





Court of Appeals Order of December 13, 1955, Spiegel 
v. Public Utilities Commission et al., supra, denying motim 
by the Public Utilities Commission to vacate opinion and dis- 
miss appeal as moot (Exhibit A to Memorandum of Points 
and Authorities filed by plaintiff August 3, 1956) 


Commission Supplementary Findings and Opinion Accom- 
| panying Order No. 4052, dated May 18, 1956, In the Matter 
PS. of Change in Fares of Capital Transit Company, P.U.C. No. 


3527, Formal Case No. 424 ("lst Supplementary Findings"). 


District Court Order dated July 6, 1956 (Judge Keech) 


ir in Spiegel v. Public Utilities Comm. et al., supra, Civil 
7 Action No. 2157-54, denying plaintiff's motion to vacate 


order remanding case to Public Utilities Commission (Ex- 
hibit B to Memorandum of Points and Authorities filed by 
plaintiff August 3, 1956). 


| Commission Supplementary Findings on Remand of For- 


mal Case No. 424, dated August 8, 1956, In the Matter of 
- Change in Fares of Capital Transit Co., P.U.C. No. 3527, 


: : Formal Case No. 424 ("2d Supplementary Findings"). 
This Motion is substituted for plaintiff's motion for summary 
= judgment filed herein August 3, 1956, and August 17, 1956, 
respectively. 
- Respectfully submitted, 
/s/ George Spiegel 


George Spiegel 
» Attorney pro se 
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(FILED AUG. 30, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL 
Plaintiff 
%, 


PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
and 
CAPITAL TRANSIT COMPANY 

Defendants 


~~ ee ee ee ee ee Se ee 


AMENDED ANSWER OF DEFENDANT 
CAPITAL TRANSIT COMPANY 


First Defense 
The Amended Petition fails to state a claim against 
Defendant Capital Transit Company ("Transit") upon which 
relief can be granted. 
Second Defense 
1. Defendant Transit is without knowledge or information 
sufficient to form a belief as to the truth of the allegations con- 
tained in the first sentence in Paragraph I of the Amended 
Petition. It denies that Plaintiff was affected by the Supplementary 
Findings on Remand of Formal Case No. 424, of August 8, 1956, 
of the Public Utilities Commission of the District of Columbia 


("Commission"). 


2. Defendant Transit admits the allegations contained in 
Paragraph II of the Amended Petition with the qualification that 


the Commission, in view of the provisions of Public Law 389, 


84th Congress, and the authorization issued thereunder to Transit 


by the Board of Commissioners of the District of Columbia on 
August 21, 1955 (a copy of this authorization is attached hereto 
as "Exhibit A" and made a part hereof) did not, during the period 
beginning August 21, 1955, and ending August 15, 1956, have the 
power and authority to regulate either the fares of Transit within 
the District of Columbia or the terms and conditions of the 
service that it rendered within the District of Columbia. 

3. Defendant Transit admits the allegations contained in 
the first sentence of Paragraph III of the Amended Petition. It 
admits the allegations of the second sentence of Paragraph III 
with these qualifications: (1) The Commission did not have juris- 
diction to regulate either the fares or the terms or conditions of 
service of Transit from August 21, 1955, to August 15, 1956; 
and (2) the status of D. C. Transit System, Imc., as a public 
utility is determined in part by the franchise granted it by the 
Congress of the United States in Public Law 757, 84th Congress. 

4. Defendant Transit admits the allegations contained in 


Paragraph IV of the Amended Petition. 





5. The statements set forth in Paragraphs V through XXII 
of the Amended Petition are not allegations of fact but allegations 
of error in the Commission's Order No. 4052, dated January 20, 
1954, as supplemented by its Supplementary Findings and Opinion 
Accompanying Order No. 4052, dated August 8, 1956. Defendant 
Transit denies each error charged by the Plaintiff in these 
Paragraphs of his Amended Petition. 

Third Defense 

The allegations in Paragraph x of the Amended Petition, 
insofar as they relate to rate of return, and the allegations of 
error contained in Paragraphs XX and XXI of the Amended 
Petition were ruled upon adversely to the Plaintiff by this Court 
in Allied Civic Group, Inc. et al. v. Public Utilities Commission, 
et al., Civil Action No. 2157-54, 125 F. Supp. 452. Plaintiff 
did not include this Court's rulings on the rate of return issue in 
the appeal that he took to the United States Court of Appeals for 
the District of Columbia Circuit in George Spiegel v. Public 
Utilities Commission, et al., ___U.S. App. D.C. 

226 F. 2d 29, cert. denied 350 U.S. 904, and the Court of 
Appeals did not rule on the other two points. Plaintiffis, there- 


fore, precluded by the doctrine of res judicata from renewing 


these allegations in this Court. 
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Fourth Defense 
The provisions of Sections 43-704 and 43-705, D.C. Code 
(1951), preclude Plaintiff from seeking relief on behalf of anyone 
but himself. 
Fifth Defense 
Plaintiff, in view of the provisions of Sections 43-704 and 
43-705, D.C. Code (1951), lacks standing to sue, or to seek relief, 
in a representative capacity. 
WHEREFORE, the premises considered, the Petition of 
Appeal should be denied. 
Respectfully submitted, 


/s/ ¥F. Gloyd Awalt 
F. GLOYD AWALT 


/s/ Samuel O. Clark, Jr. 
SAMUEL O. CLARK, JR. 


/s/W.V. T. Justis 
W.V.T. JUSTIS 


Attorneys for Defendant 
Capital Transit Company 


EXHIBIT "A" 

Capital Transit Company having signified to the Commissioners 
of the District of Columbia its willingness to furnish public trans- 
portation in the District of Columbia under the provisions of Public 
Law 389, 84th Congress, entitled 'An Act To Amend the joint resolu- 
tion entitled ‘Joint Resolution to authorize the merger of street- 


railway corporations operating in the District of Columbia and for 


other purposes," approved August 14, 1955, without a contract or 


contractual agreement between said Company and the Commissioners, 
or the contractual provisions set forth in subsection (b) of Section 3 
of said Act, is hereby authorized to furnish public transportation in 
the District of Columbia until and including August 14, 1956, in 
accordance with its franchise duties and obligations, and the pro- 
visions of Public Law 389, 84th Congress, approved August 14, 
1955. The public transportation shall be furnished at the rates of 
20¢ cash, 5 tokens for 95¢ and a weekly permit costing 90¢ plus 10¢ 
per ride which have been recommended by the Public Utilities 
Commission of the District of Columbia and approved by the 
Commissioners. Such public transportation shall be furnished 
under the terms and regulations now established by the Public 
Utilities Commission, except as the same may be hereafter 


modified or changed upon the recommendation of the Public 





y2 
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Utilities Commission with the approval of the Commisgainners, ne 
vided, however, that such terms or re eee shall not (1) provide 
for the removal prior to August 14, 1956, of any tracks of the 
Company now located in or on the public streets or highways of the 
District of Columbia, except upon abandonment by the Company, or 
(2) encroach upon or interfere with the usual and normal prerogatives 
of the Company's management in the conduct of its business, (3) change 
or vary the terms and conditions upon which the Company is presently 
permitted to effect reductions in service in the District of Columbia. 

The Capital Transit Company, ineldiae its subsidiaries, is 
further authorized, with the approval of the Public Service Commission 
of the State of Maryland, to furnish public transportation in accordance 
with the provisions of said Public Law 389, 84th Congress, within the 
portion of the State of Maryland which was provided with public 
transportation by the Capital Transit Company, including its subsidi- 
aries, immediately prior to July 1, 1955. 

This authorization shall become effective immediately. 

Dated August 21, 1955. 

/s/ Samuel E. Spencer 
President 


Board of Commissioners 


/s/ Robert E. McLaughlin 


/s/ Thomas A. Lane 
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(FILED AUG. 31, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





GEORGE SPIEGEL, 
Plaintiff, 


vs. 


PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA 
and 
CAPITAL TRANSIT COMPANY, 
Defendants. 





ee ee ee ee ee ee ee ee ee” 


ANSWER OF DEFENDANT 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF 
COLUMBIA TO THE AMENDED PETITION OF APPEAL 
First Defense 
The amended petition of appeal fails to state a claim against 
the Public Utilities Commission (the Commission) upon which 
relief can be granted. 
Second Defense 
The plaintiff has no standing to prosecute this appeal, because: 
l. He is not affected by the "SUPPLHMENTARY FINDINGS ON 
REMAND OF FORMAL CASE NO. 424", dated August 8, 1956 
(Section 43-705, D.C. Code), for the reason that they do not require 


plaintiff to do or to refrain from doing anything. 


2. The "SUPPLEMENTARY FINDINGS ON REMAND OF FORMAL 


CASE NO. 424", upon which the plaintiff predicates his amended 





Ds 
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petition of coped: do not constitute a "final order or decision" of the 
Commission (Section 43-705, D.C. Code). | 
3. Findings, as distinguished from a final order or decision, ‘ 
are not appealable. 
Third Defense 
The plaintiff may not be heard to complain of the provisions 
of Order No. 4052, because: 
l. The "APPLICATION FOR RECONSIDERATION OF SUPPLE- 
MENTARY FINDINGS ON REMAND OF FORMAL CASE NO. 424", 
upon which the amended petition of appeal is predicated, is hot an 
application for reconsideratinn of Order No. 4052, and plaintiff may 
not be heard to complain of Order No. 4052 “unless an application | 
for reconsideration shall have been first made and determined" 
(Section 43-704, D.C. Code): | : 
2. Plaintiff may not appeal from Order No. 4052 unless he : 
filed an application for reconsideration thereof within thirty days 
after it was issued (Section 43-704, D.C. Code). and unless he 
filed a petition of appeal within sixty days after action upon the 
application for reconsideration (Section 43-705 of the Code). 
Order No. 4052 was promulgated January 20, 1954. The applica- 


tion for reconsideration was filed August 17, and the amended 


petition of appeal was filed August 29, 1956. 
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3. The allegations to the first semicolon in Paragraph XI, the 


allegations to the first semicolon in Paragraph XII, the allegations 


of Paragraph XVIII, the allegations of Paragraph XIX, the allega- 


tions of Paragraph XX, and allegations of Paragraph XXI, are allega- 
tions of error committedin the promulgation of Order No. 4052 and 
complained of by the plaintiff in Civil Action No. 2157-54, which is 
still pending in this Court. The plaintiff may not be heard to com- 
plain again of the same errors. 

4. The plaintiff may not be heard on his allegation in Paragraph 
XXII that ''The Commission erred as a matter of law, and its action 
was arbitrary, capricious and unreasonable in: granting any fare 
increase in Order No. 4052;", for the reason that no such claim of 
error has been set forth in an application for reconsideration of 
Order No. 4052, and the plaintiff shall not "in any court urge or rely 
on any ground not so set forth in said application" (Section 43-704, 
D.C. Code). 

Fourth Defense 

In Item 18 of his application for reconsideration of the supple- 
mentary findings on remand of Formal Case No. 424, filed with the 
Commission on August 17, 1956, upon which the amended petition 


of appeal is predicated, and in Paragraph XXII of the amended 


petition, the plaintiff claims error on the part of the Commission 
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in granting any fare vicceaee in Order No, 4052 and in failing to 
vacate the said order. The plaintiff seeks to compel administrative 
relief that the defendant Commission has no power to grant. It 
cannot determine rates retroactively, either by way of reduction 

or increase in rates. To vacate Order No. 4052 would have been 

a moot action and of no effect. Such action would be unenforceable, 
because the rates prescribed by Order No. 4052 have not been in 
effect since June 30, 1955, and can never be put into effect again. 
At midnight of June 30, 1955, the employees of Capital Transit 
Company walked out on a strike, and since that day the fare, terms 
and conditions of service prescribed by Order No. 4052 have not 
been in effect. On August 14, 1955, Public Law 389, 84th Congress 
(69 Stat. 724), was approved, which divested the Commission of 

all regulatory power over Capital Transit Company and repealed 
Capital Transit Company's franchise and charter effective 

August 14, 1956. Since approval of Public Law 389 on August 14, 
1955, the Commission has been without authority or jurisdiction 

to regulate rates of Capital Transit Company or to issue any order 
affecting said Company. Under the provisions of Public Law 389, 
rates in effect for Capital Transit Company on and after August 14, 


1955, were prescribed by the Commissioners of the District of 


Columbia for the remaining franchise and charter life of Capital 
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Transit Company. Section 5 of Public Law 757, 84th Congress, 
approved July 24, 1956 (70 Stat. 598), continued in effect until 
August 15, 1957, for D.C. Transit System, Inc., a successor to 
the franchise rights of Capital Transit Company, the rates 
prescribed for Capital Transit Company by the Commissioners 

of the District of Columbia under the provisions of Public Law 389. 
Public Law 757 also re-vested the Commission with authority to 
prescribe rates for D.C. Transit System, Inc. (successor to 
Capital Transit Company) on and after August 15, 1957. Order 
No. 4052 was superseded by the action of the Commissioners of the 
District of Columbia pursuant to the provisions of Public Law 389 


until August 14, 1956, and it has been superseded from August 15, 


ON a956. to August 15, 1957, by Section 5 of Public Law 757. This 


defendant has been without power to enforce the provisions of 
Order No. 4052 from August 14, 1955, and the said order can never 
be enforced against Capital Transit Company or D. C. Transit 
System, Inc. No practical relief can be granted from the determina- 
tion of any issue raised in the amended petitinn of appeal. 
Fifth Defense 

1. For the reasons stated in the First and Second Defenses, 

this defendant denies that the amended petition of appeal is filed 


pursuant to the provisions of Paragraph 65, Section 8, Chapter 150 
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of the Act of March 4, 1913 (Section 43-705, D.C. Code), as 

alleged in the opening paragraph of the said petition. The applica- 
tion for reconsideration of the supplementary findings on remand 
dated August 8, 1956, upon which the amended petition is predicated, 
is not an application for reconsideration of Order No. 4052, and 

the plaintiff may not, therefore, be heard to complain in his amended 
petition of the provisions of Order No. 4052 (Section 43-704 of the 


Code). 


2. This defendant is without knowledge or information sufficient 


to form a belief as to the truth of the allegation of the first cantons 
in Paragraph I of the amended petition of appeal. This defendant 
denies that the plaintiff was affected by any action "listed in the pre- 
ceding paragraph", that is, the opening paragraph of the amended 
petition of appeal. This defendant says that the "SUPPLEMENTARY 
FINDINGS ON REMAND OF FORMAL CASE NO, 424", dated August 8, 
1956, do not affect the plaintiff, because they do not require him to 
do or to refrain bois doing anything, nor do they affect the plaintiff's 
legal or equitable rights; and that he has no standing to prosecute 
this amended petition of appeal. 

3. This defendant admits the allegation contained in Paragraph IZ 
of the amended petiton of appeal that it is a statutory agency with 


power and authority to regulate public utilities in the District of 
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Columbia, but it denies the allegation that it has power and authority 
to regulate Capital Transit Company "until August 14, 1956" under 


Titles 43 and 44 of the D.C. Code or under the Merger Act of 1933 


as amended by Public Law 389, 84th Congress, approved August 14, 


1955. For further answer to the allegations of Paragraph II, this 
defendant says that it has had no power and authority to regulate 
Capital Transit Company under any law since August 14, 1955, and 
that it will never have power and authority to regulate Capital Transit 
Company. 

4. This defendant admits the allegations contained in the first 
sentence of Paragraph Ill of the amended petition, except it denies 
the allegation that Capital Transit Company is a corporation formed 
pursuant to the provisions of the Merger Act of 1933."as amended 
by Public Laws 389 and 757, 84th Congress". This defendant admits 
the allegations in the second sentence of Paragraph III of the amended 
petition, except that it denies that Capital Transit Company now 
“owns and operates" the property alleged. 

5. This defendant admits the allegations contained in Paragraph 
IV of the amended petition, except it denies the allegation that the 
United States Court of Appeals for the District of Columbia Circuit 


reversed the "decision" of the District Court. 





For further answer to the allegations in Paragraph IV, this 
defendant says that in the appeal by plaintiff and other parties from 
Order No. 4052 to this Court in Civil Action No. 2157-54 the plaintiff, 
among other things, made the same allegations of error as those 
alleged in the first part of Paragraph XI to the first semicolon, in 
the first part of Paragraph XII to the semicolon, and in Paragraphs 
XVIII, XIX, XX, and XXI, of this amended petition of appeal. On 
plaintiff's further appeal to the United States Courtof Appeals for 
the District of Columbia Circuit, that Court reversed the judgment 
of the District Court in Civil Action No. 2157-54 for the reason 
that the Commission's report and order "do not reflect an adequate 
statement of its reasons for adopting the original cost rate base", 
with instructions to remand the case to the Commission for further 


‘action consistent with the opinion of the Court that it could not 


Peoperly exercise its appellate function "unless the Commission 


states the reasons for the course it decided to follow". The supple- 
mentary findings on remand complained of in this appeal were issued 
as a result of the instructions issued by the Court of Appeals. 
6. This defendant denies all of the allegations contained in 
Paragraphs V to XXII, inclusive, of the amended petition of appeal. 
For further answer to the allegations contained in Paragraphs 


V to XXII, inclusive, this defendant says that none of the things 
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complained of in the said paragraphs affect the plaintiff; they do not 
require the plaintiff to do or to refrain from doing anything; they 
do not affect the plaintiff's legal or equitable rights. The plaintiff 
in this action alleged the same errors in his petition of appeal in 
Civil Action No. 2157-54 as those contained in the first part of 
Paragraphs XI and XII and in Paragraphs XVIII, XIX, XX, and 
XXI, and he is not entitled to be heard in a second appeal upon the 
same allegations of error. In Paragraph VI, the plaintiff claims 
error in the Commission's making the supplementary findings 

in obedience to the order of this Court and the instructions of the 
Court of Appeals. 

7. The plaintiff is not entitled to be heard on his allegation in 
Paragraph XXII that the Commission erred as a matter of law and 
its action was arbitrary, capricious and unreasonable in "granting 
any fare increase in Order No. 4052", for the reason that he has 
not complied with the statutory requirement that any matter com- 
plained of must be set forth specifically in an application for recon- 
sideration within thirty days after the order was issued before an 
appeal may be taken (Section 43-704 of the Code). The plaintiff 
did not set forth in his application for reconsideration of Order No. 
4052, filed February 19, 1954, a claim that the Commission was 


in error in "granting any fare increase in Order No. 4052". The 
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plaintiff is not entitled to be heard on his allegation in Paragraph XX 
that the Commission erred in "failing to vacate its Order No. 4052". 
The plaintiff filed with the Commission a motion to vacate Order 
No. 4052 after the proceedings in Formal Case No 424 were remanded 
to the Commission, and such motion was denied by Order No. 4278. 
The amended petition of appeal does not appeal from Order No. 4278. 
MOTION TO DISMISS 
The defendant respectfully moves the Court to dismiss the amended + 
petition of appeal for the following reaxouns eon 
1. The amended petition of appeal fails to state a claim upon which 
relief can be granted. 
2. The plaintiff has no standing to prosecute the appeal. 
Wherefore, this defendant prays that the amended petition of 
appeal be dismissed. 
/s/ Vernon E. West 
VERNON E. WEST 


/s/ Lieyd B. Harrison 
LLOYD B, HARRISON 


/s/ J. Hampton Baumgartner, 
- Jr. 
J. HAMPTON BAUMGARTNER, 
JR. 
Attorneys for Defendant 
Public Utilities Commission of 
the District of Columbia 
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(FILED SEPT. 1, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL 
Plaintiff 
ve 
Civil Action 
PUBLIC UTILITIES COMMISSION No. 2923-56 
OF THE DISTRICT OF COLUMBIA 
and 
CAPITAL TRANSIT COMPANY 
Defendants 


PLAINTIFF'S OBJECTIONS TO MOTION OF DEFENDANT CAPITAL 
TRANSIT CO. TO SUBSTITUTE THE D.C. TRANSIT SYSTEM, INC. 
AS A PARTY DEFENDANT 

The plaintiff objects to the motion of defendant Capital Transit 
Company to substitute the D.C. Transit System, Inc. as a party 
defendant on the following grounds: 

1. Capital Transit Co. has stated no reason why the Court 
should exercise its discretion to substitute D.C. Transit System, 
Inc. ; the statute does not make substitution mandatory. Capital 
Transit Co. is not inconvenienced by remaining a party. 

2. Such substitution might conceivably interfere with the final 
adjudication of the refund question. Capital Transit Co. has taken 
the position that a refund requires a showing "that it would be 


unjust and inequitable for Transit to retain the moneys" collected 


under Order 4052 (Answer of Appellee Capital Transit Co., July 26, 
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1955, U.S. Ct. Appeals D.C., No. 12,523, Spiegel v. P.U.C.). While 
plaintiff does not agree that this is necessary, if the Capital Transit 
Co. view prevails, it may be necessary to obtain further information 
from Capital Transit Company because it is clear that the equities 
would be weighed as between the riders and Capital Transit, and not 
D.C. Transit System, Inc. 

3. Plaintiff has no objection to permitting D.C. Transit System, 


Inc., to intervene as an additional party defendant. 


Respectuflly submitted, 


George Spiegel 
Attorney pro se 





(FILED SEPT. 7, 1956) IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL, 

Plaintiff 
Vv. 

Civil Action 

PUBLIC UTILITIES COMMISSION No. 2923-56 

OF THE DISTRICT OF COLUMBIA 

and 
CAPITAL TRANSIT COMPANY 


Defendants 


DEFENDANT CAPITAL TRANSIT GOMPANY'S 
CROSS MOTION FOR SUMMARY JUDGMENT 


Comes now the Defendant Capital Transit Company ("Transit"') 
and moves this honorable Court pursuant to Rule 56 of the Federal 
Rules of Civil Procedure to grant it summary judgment dismissing 
the action herein on the ground that there is no genuine issue as to 
any material fact involved in this proceeding and that Defendant 
Transit is entitled to judgment as a matter of law. 


This motion is based upon the record certified to this Court in 


this proceeding by the Public Utilities Commission of the District 


of Columbia pursuant to the terms of Sections 43-705 and 43-709, 


D.C. Code (1951). 
Respectfully submitted, 


/s/ F. Gloyd Awalt 

F. GLOYD AWALT 

/s/ Samuel O. Clark, Jr. 
SAMUEL O. CLARK, JR. 
/s/W.V.T. Justis 
W.V.T. JUSTIS 


Attorneys for Defendant 
Capital Transit Company 
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(FILED SEPT. 7, 1956) IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
GEORGE SPIEGEL, | 
Plaintiff, 
vs. 
PUBLIC UTILITIES COMMISSION Civil Action 
OF THE DISTRICT OF COLUMBIA No. 2923-56 
and 
CAPITAL TRANSIT COMPANY, 
Defendants 


CROSS MOTION OF PUBLIC UTILITIES COMMISSION 
FOR SUMMARY JUDGMENT 


Comes now the defendant Public Utilities Commission of the 


District of Columbia, by its attorneys, and moves this Honorable 
Court for summary judgment on the amended petition of appeal in 
this action pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, and for grounds states that there is no genuine issue 

as to any material fact involved in the action and that this defendant 
is entitled to judgment as a matter of law. 

This motion is based upon the record of proceedings before the 
Commission certifiedto this Court. 

The Court's attention is respectfully invited to the memorandum 
of points and authorities of the Public Utilities Commission in support 
of this motion for summary judgment and in opposition to the 
plaintiff's motion of summary judgment. 

Respectfully submitted, 

/s/ Vernon E.West by CHG 
VERNON E. WEST 

/s/ Lloyd B. Harrison | 


LLOYD B. HARRISON 
/s/3.Hampton Baumgartner, Jr. 
J. HAMPTON BAUMGARTNER, JR. 
Attorneys for Defendant 
Public Utilities Commission 

of the District of Columbia 





—214- 





- 
EXCERPTS FROM TRANSCRIPT OF ORAL ARGUMENT 
IN DISTRICT COURT, MORRIS, J., OCT. 11, 12, 1956 
tr.1] THE COURT: Let me ask this question of counsel. Is there 
any contention whatsoever that the new corporation has any 
P. different responsibility in this respect or in respect of the 
relief here sought than the old corporation? 
| MR. AWALT: There is none, Your Honor. 
> THE COURT: I don't see how there could be under the 
q situation. 
MR. AWALT: The new corporation is on notice as to this 
_ action. The matter has been pending for a long, long time, and 
there is no question in my mind and no contention. 
RULING OF THE COURT 
tr.1s THE COURT: I don't see how there could be, and in the 
circumstances, I think I will order the substitution of the new 
company for the old. 
a x % 1K 7 sad 


tr.151 THE COURT: Well, you are liable to land up in the Court 
of Appeals in any event; in fact, I think that is where it 
ought to go, I really do. 


MR. AWALT: Does Your Honor mean by that that Your Honor 
feels he should not pass on the matter, that it should be sent 
along to the Court of Appeals in some way? 


. tr.152 THE COURT: They are the ones that said they didn't think 
the findings were adequate to support the order that they 

| were considering, and I suppose that somebody that is aggrieved 
will want to finally pass on whether or not these do. I 
think it is a pity that I haven't the right to simply certify 
_ it there and let them decide it in the first instance, since 
they were the ones that questioned the adequacy of the findings 
to support the order which this Court upheld. 


ce = w * 2% * 








Y 


f 


e 
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(FILED OCT. 12, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA © 





GEORGE SPIEGEL, 

Plaintiff 
v. 

Civil Action 

PUBLIC UTILITIES COMMISSION No. 2923-56 

OF THE DISTRICT OF COLUMBIA 

and 

CAPITAL TRANSIT COMPANY, 

Defendants 


e 


ORDER SUBSTITUTING D. C. TRANSIT SYSTEM, INC., 
IN PLACE OF CAPITAL TRANSIT COMPANY AS PARTY DEFENDANT 
Upon consideration of the Motion of Capital Transit Company filed 
herein on August 24, 1956,. the objections filed thereto by plaintiff on 
September 1, 1956, the provisinas of Section 14 of Public Law 757, 
84th Congress, 2d Session, and the arguments made in open court on 
October 11, 1956, it is by the Court this 12th day of October, 1956 
ORDERED, ADJUDGED, and DECREED that D. C. Transit 
System, Inc., be, and it hereby is, substituted as party defendant in 


this proceeding in the place and stead of Capital Transit Company. 


/s/ Jas. W. Morris 
Judge 
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(FILED OCT. 31, 1956) IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL, 

Plaintiff, 
Vv. 

Civil Action 

| PUBLIC UTILITIES COMMISSION No. 2923-56 

OF THE DISTRICT OF COLUMBIA 

and 

D. C. TRANSIT SYSTEM, INC., 

Defendants. 


~— me ee ee ee ee ee 


MEMORANDUM 
Morris, J. Defendant Public Utilities Commission's Order No. 4052, 


issued January 20, 1954, authorizing an increase in transit fares to be 


paig Capital Transit Company (formerly a defendant in this suit, but 


( which has been substituted by the present defendant D.C. Transit System, 
Inc., successor of the former defendant, by order dated October 12, 1956) 
was appealed to this Court, which on October 19, 1954, affirmed said 
order, Allied Civic Group, Inc., et al. v. Public Utilities Commission, 
125 Fed. Supp. 452. Upon appeal the United States Court of Appeals for 
the District of Columbia, in an opinion dated July 8, 1955, Spiegel v. 
Public Utilities Commission, et al., 96 U.S. App. D.C. 307, 226 F. (2d) 
29, stated: 

** * it /Commission/ arrived at a rate base * * * repre- 
senting the company's original property investment, as weighted 
and adjusted by the Commission. And the Commission's reasons 
for using the original cost rate base do not clearly appear from 


its opinion and order. This gives us our present concern, not 
because we mean to intimate which base should predicate 
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Commission action, but because we cannot properly exercise our 

appellate function unless the Commission states the reasons for 

the course it decided to follow. The fact, of course, that the 

original cost rate base had been used om previous occasions is 

not a sufficient reason, without mpre, for continuing its use. * * * 
and reversed the judgment of this Court, "with directions to remand the 
case to the Commission for such further action on its part as may be 
consistent with this opinion," permitting, in the discretion of the 
District Court, the Commission's order to remain in effect pending 
such further action. Such remand by the District Court was ordered 
on January 10, 1956. On August 10, 1956, the Commission certified to 
this Court its Supplementary Findings on Remand of Formal Case No. 
424, dated August 8, 1956, in substitution of Supplementary Findings 
and Opinion Accompanying Order No. 4052, dated May 18, 1956, and 
certified to this Court on August 1, 1956. 

Plaintiff brings this appeal on his behalf and that of other riders of 
the public vehicles in the District of Columbia from Order No. 4052, 
as amended by the Supplementary findings of the Commission. The 
matter is before the Court upon motion of the plaintiff and motions of 
each of the defendants for summary judgment. 

The question confronting this Court is whether the Commission 
has set forth in its supplementary findings reasons which justify its 


use of an original cost rate base in fixing the transit fares in question. 


After a careful consideration of the original order, the supplementary 
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findings, points and authorities and argument of counsel for all the 
parties, I am of the opinion that the reasons set forth by the Commis- 
sion in its supplementary findings, namely: 


l. The historical use of the original cost rate base by the 
Commission. (Supplementary Findings, p. 2-4) 


The original cost rate base is a realistic method based 
upon known facts affording an equitable basis for balancing 
the interests of the riding public and the investors. 
(Supplementary Findings, p. 4-5.) 


Neither the local nor general economic conditions, nor the 
economic value of the Company's property, had changed to 
such an extent as to warrant the adoption of any other 
method than that of the original cost rate base, and the 
fares produced under this method were reasonable as com- 
pared with the fares maintained in other comparable cities. 
(Supplementary Findgins, p. 6) 


The Commission considered the use of the original cost 
rate base reasonable and equitable after comparing the 
results it would produce with the results of an operating 
ratio: method. (Supplementary Findings, p. 8-9.) 
The result reached by the Commission in its original opinion 
and Order 4052, and the rates prescribed by such order, were 
just and reasonable to the rate-payers and the transit company. 
(Supplementary Findings, p. 10.) 
show that the Commission did balance the interests of the investors with 
those of the riding public, and adequately justify its use of the rate base 
which it adopted. The Commission's Order 4052, as amended by sup- 
plementary findings, will, therefore, be affirmed. 
Counsel will prepare an order carrying this decision into effect. 
/s/ J. W. Morris 


Judge 
October 31, 1956 
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(FILED NOV. 5, 1956) 


IN THE 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA . 
GEORGE SPIEGEL, 

Plaintiff, 

Vv. 
PUBLIC UTILITIES COMMISSION Civil Action . 
OF THE DISTRICT OF COLUMBIA No. 2023-56 
and 

D. C. TRANSIT SYSTEM, INC., 

Defendants. 


ORDER 

Upon consideration of the Amended Petition of Appeal and the 
Answers thereto, the Motion for Summary Judgment filed by each 
party in this proceeding, and the Points and Authorities in support 
thereof, and after oral argument by all the parties on October llth 
and 12th, 1956, and for the reasons stated in the Memorandum dated 
October 31, 1956, filed herein by the Court, it is by the Court this 
5th day of November, 1956, 

ORDERED and ADJUDGED the the Plaintiff's Motion for Summary 
Judgment is hereby denied; the Motion of each defendant for Summary 
Judgment is hereby granted; the Amended Petition of Appeal is hereby 
Sanivenk: and Order No. 4052 of the Defendant Public Utilities Com- 
mission of the District of Columbia, dated January 20, 1954, as supple- 
mented by its Supplementary Findings on Remand of Formal Case No. 
424, dated August 8, 1956, is hereby affirmed. 


/s/ 3.W. Morris 
JUDGE 

Copies of this form of order mailed to 

the Plaintiff and Counsel for the Public 

Utilities Commission of the District of 

Columbia on November 1, 1956 

/s/ F. Gloyd Awalt 

F. GLOYD AWALT 
Counsel for D.C. Transit System, Inc. 
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(FILED NOV. 6, 1956) 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL 

Plaintiff. 
vs. 

Civil No. 2923-56 

PUBLIC UTILITIES COMMISSION 

OF D. C. 

CAPITAL TRANSIT COMPANY 

D. C. TRANSIT SYSTEM, INC. 
Defendants. 


NOTICE OF APPEAL 

Notice is hereby given this 6th day of November 1956, that the 
Plainfiff hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered 
on the 5th day of November 1956, in favor of Defendants against 
said Plaintiff; and from the judgment entered on the 12th day of 
October, 1956, substituting D. C. Transit System, Inc., asa 
party defendant in the place and stead of Capital Transit Company. 


/s/ George Spiegel 
Attorney pro se 





(FILED NOV. 8, 1956) IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE SPIEGEL, 
Plaintiff 
v. Civil Action 
No. 2923-56 
PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA, et al. 
Defendants. a ea 


PLAINTIFF'S DESIGNATION OF RECORD APPEAL 


Plaintiff hereby designates as the record on appeal in the above- 


entitled case, notice of appeal having been filed November 6, 1956, 
the complete record in the Clerk's Office of the United States District 
Court for the District of Columbia in the above-entitled case, including 
reporter's transcript of the oral argument, and also the record before 
the Public Utilities Commission of the District of Columbia in Formal 
Case No. 424 which was certified to said District Court on June 3, 
1954 in Civil Action No. 2157-54, and which was certified in the above- 
entitled case on August 1, 1956, by reference. An appropriate order 
to permit plaintiff to docket the original papers in the United States 
Court of Appeals, District of Columbia Circuit, will be tendered to 
Judge Morris on November 14, 1956, at 10:00 A.M. 

/s/ George Spiegel 


George Spiegel 
Attorney, pro se 
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United States Court of Appeals 
Hor the Bistrict of Columbia 


No. 13,633 


GEORGE SPIEGEL, ApretLant 


v. 


PUBLIC UTILITIES COMMISSION OF DISTRICT OF COLUMBIA 


CAPITAL TRANSIT CO. 
AND 


D. C. TRANSIT SYSTEM, INC., Arrztizes 


On Appeal From Orders 
of the 
United States District Court 
of the 
District of Columbia 


Grorce SPrecEL 
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STATEMENT OF QUESTIONS PRESENTED 


1. Where this Court held in 1955 that the Commission's 1954 
Capital Transit fare order had justified a rate base reflecting 
realistic values and had failed to justify the net book original 
cost rate base used, do the Commission's supplementary findings 
justify its adherence to book cost, and to the fare increase? 

2. In the circumstances of this case, may the Commission 
properly use a net book original cost rate base, which admittedly 
ignores current realistic values and includes economically obso- 
lete values, without determining these values, and therefore with- 
out justifying the Commission's actions in the light of such 
determinations? 

3. Whether, in the second supplementary findings, the Commis- 


sion states reasons adequate to justify adherence to the net book 


original cost rate base, and whether it makes findings of specific 


facts which rationally support its conclusions in this regard. 

4. If the Commission has justified its use of net book origi- 
“nal cost rate base, has it also justified its use of the book depre- 
ciation reserve where the Commission determined that the depreciation 
requirement exceeded by some $2,500,000 the book depreciation reserve? 

5. If the Commission has justified its use of net book rate 
base, has it also justified the inclusion of materials and supplies 
inventory where this is financed by advance accrual for taxes and 
for injuries and damages? 

6. How should this invalid fare increase be refunded? 

7- Whether D.C. Transit was properly substituted for Capital 


Transit where the latter remains liable for its obligations and 
the former has hypothecated its assets. 
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Appellant's Statement of Questions Presented...... 
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Statement of Points...... ae WSS eens a es 
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Argument: 


I. Order No. 4052 as modified is invalid 
because the Commission has not evaluated 
the realistic value of the properties on 
behalf of the consumers..... re re ee eee 


II. The reasons stated for using net book 
original cost are wholly inadequate 
and there are no findings of specific 
facts to support rationally the 


related conclusions...... SiethyGile AS Ge Oe hae se 
A. Reliance on previous usage............ ‘: 
B. Rate base not directly in issue........ 
Ge TALS Vales sich aa ws cuin Tre TT Te ee 
D. Electric and gas rete cASCS.....cccecee 
Be MOG PESO L Gin wanda e OEE ewe ees i nici eh 
F. General Statements. ....- 20. - eee eeeeeees 
G. Operating Ratios. ss.5.2.5% eer ee 
Hae Sie LOR Seat tes qk iss Shik bt kee eV ee ous 


III. Had the Commission evaluated realistic 
value and economic obsolescence it would 
have been compelled to deny any fare 
increase because fares were already 
grossly unfair to CONSUMETR.....cesccssees ne 


IV. Further, the Commission erred in its 
rate base determination: (A) by not 
using the depreciation requirement 
established by its study from which it 
took its current depreciation accrual 
rate; and {B) in adding an allowance 
for materials and supplies in rate base..... 
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(754) 
A. Failure to use depreciation 


requirement shown in Commis- 
Sion's study 


B. Materials and supplies inclu- 
Sion is improper because 
financed by reserves created 
out of fares 


V. The fare increase must be refunded 
by a method doing substantial jus- 
tice to riders as a class 


The District Court erred in 
substituting D.C. Transit System, Inc. 
for Capital Transit Company because the 
latter remains liable for its 
obligations 


Conclusion 
Appendix A: Balance Sheet of 
Capital Transit Company as 
of August 14, 1956..... 
Appendix B: Balance Sheet of 
D.C. Transit System, Inc. 
as of August 31, 1956 
Appendix C: Statutes Involved. 
Table of Citations 


Court Cases: 


Allied Civic Group v. Public Utilities Commis-— 
sion, 125 F. Supp. 453 (1954) 


Arkadelphia v. St.Louis 5.wW.R.Co., 
- 249 U.S. 134 (1919)... 
Baltimore & Ohio R.Co. v. United States, 


ONG Mes Tee Clided sus2tnscddesemesaneaee 


Beaumont, S.L. & Ry. v. United States, 
eSe U.S. 7 (1930) 


Capital Transit Co. v. Public Utilities 
Commission of D.C. and Potomac E.P.Co. 
93 U-S.App-D.C. 194, 213 F.ed 176 (1951) 
cert. den. 348 U.S. 816 (1954). 


6,19, 25, 29,40 





(iv). 


Covert v. Nashville C. & St.L.R.Co., 186 Tenn. 
- 1535, 208 8.W. ed 1008 (19 


Detroit v. Federal Power Comm., U.S.App.D.c. 


~ 630 Feed 810 (1955), cert. den., U.S. ...0... 


Federal Power Comm. v. Colorado Inter- . 
state Gas Co., 348 U.S. 492 (1955).... 


Federal Power Comm. v. Hope Natural Gas Co., 


320 U.S. 591 (1944). : 


Federal Power Comm. v. Natural Gas P.L.Co., 


315 U.S. 575 (1942) ea 
Federal Pawer Somm. vi. Tanterstek N-G. Cc. 336 US. 577 
Florida v. U.S., 282 U.S. 194 (1931) ideas owes 


Jackson v. Woods, 182 F.2d 338 (CA. 5th,1950)...--- 


Lindheimer v. Illinois Bell Tel.Co., 
~ ege U.S. 151 (193 


Los Angeles G.&E.Co. v. Railroad Comn., 
289 U.S. 287 (1933). 


aoa 4, 18,23, 27, 
Market St.Ry.Co.v. RR Comm.,28 Cal %3,171, Pes £2} ie 
Milwaukee & Suburban Co. v. Public Ser. Comm!” a 


& Wisc. 575, 08 N.W. ed 552 (1955), 
cert. den. 350 U.S. 877 (1955) 


National Labor Relations Board v. Capital 
Transit Co., U.S.App.D.C. , No.13,498, 
Oct-21, 1956 


RL. 
Natural Gas,Co. v. Harrington, 139 F.Supp 452 


(N.D. Texe 1956) 


Northern Natural Gas Co. v. Federal Power Comn. 


~ 206 F.ed 690 (G.A. Sth, 1953 


Pennsylvania Water & P.Co. v. Fed. Power Comm., 
oH U.S.App.D.C. 235, 193 F.ed 230, affirmed 
a3 


U.S. 414 (1952). 


Pennsylvania Water & P.Co. v. Fed. Power Comn., 
92 U.S.App.D.C. 125, 203 F.2d 219 (1953).... 





ne 6 





(v) 


Public Utilities Comm. of D.C. v. 

Capital Transit Co., U.S.App.D.C. , 

Bit F 2a Bue Piso) ica chases ns snakeheees eee yeMeue 23,27 
Spiegel v. Public Utilities Comm. of D.C., 


96 U.S.App.D.C. 307, eeo Feed 29 (1955), 
cert. den. 350 U.S. 904 (1955)...........-. os 2, 4,18, 25, 30.36 


United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956) ........ ere ‘ Lo 


Washington Gas Light Co. v. Baker, 


SS U.S.App.D.Cc. 115, 185 F.2d 11 (1950), 
Gert. Gen. 340 0.5. S52 (195L)wccecccascnes a a 
95 


Washington Gas Light Co. v. Baker, 
90 U.8.App.D.0s98, 195 F.2d 29 (1952) siovsensvaves Ho 


Commission Cases: 
In re Fares Capital Transit Co., Formal Case 445, 
Opinion accompanying Order +218, Sept. 22,1955, 
S BeU Be SA, isos spc cnns ince ¢oyeeeeecsaxamne ues ‘ 23 
Articles: 


Laurence S. Knappen, Transit Operating Ratios- 
Another View, Public Utilities Fortnightly, . 


April 9, 1954, POLE Jeccew eens eed ew eens sew ne ee en ee 29 
Statutes; 
Public Law 757 - S4th Congress, 70 Stat. 59%, 
epproved July 2%, 1956sciavccsen seas essewsn wand snre S, 30, 35 
See CIGH Tesaaces se aeaeeee ee xe baN ins Sesimaueee wee -10, 30,49 
BOG SS Coc oiiccarheaedte eieeewaseen meses 10, 31,42, 49 
Beetion. Liicass0eeseetuncaews ee ee ee 10, 43,51 
District of Columbia Code 
Bee ee oe cy win Wad eRe Ae heer eheseaees ug 
SECELON S5—S0L is ccna wnknown edad he sseween sen exes Ose 
SEBEL GN 80501 oon eee hbk LE BERS EO Ree R eee ES 10,48 
SOC ls by ks Sow Se Sawer eases iu neeeoesys 3 
BOatior S370 Gs css ccecenee cen cs a cedeenwesdes - 42, 10,48 
Sestinn §3-76G0s ses arsonwsccagsad Qaxkansdacsex lo,49 


Public Law 389 -— S4th Congress, (7 Stat.724 
Soureved Aurust 24, 29GGecccs ctw teers ccawewenwns aa fy 430 





IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,633 
GEORGE SPIEGEL, Appellant 
v. 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
CAPITAL TRANSIT COMPANY 
| and 


D.C. TRANSIT SYSTEM, INC., Appellees 


On Appeal from an Order of the United States 
District Court for the District of Columbia 


OPENING BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Order No. 4052 of the Public Utilities Commission of the 
District of Columbia, dated January 20, 1954, increased the fares 
(except school fares) to be charged by Capital Transit Company for 
service in the District of Columbia (JA 125). Upon appeal by 
transit riders, including appellant, under section 43-705, D.C. Code 
(1951), Order 4052 was affirmed by the United States District Court 





i. 
for the District of Columbia, October 22, 1954, sub nom. Allied 
Civic Group v. Public Utilities Commission, 125 F.Supp. 453. 

Upon appeal (No. 12,523), this Court, on July 8, 1955, reversed 
the judgment of the District Court and remanded the case for re- 
mand to the Commission “for such further action on its part as 
may be consistent with this opinion.... Any new finding or order 
issued by the Commission will be subject to judicial review in 
the ordinary course." Spiegel v. Public Utilities Commission of 
D.C. and Capital Transit, 96 U.S.App.D.C. 307, 226 F.2d 29, 33; 

11 P.U.R. 3d 146, cert. den. 350 U.S. 904 (1955). On December 13, 
1955, this Court denied the motions of the Commission and of 
Capital Transit to dismiss the appeal as moot by virtue of the 
fare increase granted August 21, 1955, by the Commissioners of the 
District of Columbia, to settle the strike under Public Law 389, 
S4th Congress, 69 Stat. 724, approved August 14, 1955. 


The case was remanded to the Commission on January 10, 1956. 


No further hearings were held. On May 18, 1956, the Commission 


issued its "Supplementary Findings and Opinion Accompanying 

Order No. 4052" (JA 167) (hereinafter called "first supplementary 
findings"). On May 31, 1956, appellant applied to the Commission 
for reconsideration of the first supplementary findings, and this 
was denied by the Commission on June 18, 1956, Order No. 4esh. 

On July 13, 1956, appellant filed his petition of appeal under 
section 43-705, D.C. Code (1951). On August 8, 1956, the Com- 
mission withdrew its first supplementary findings and, under 


section 43-709, D.C. Code (1951), issued as a substitute therefor 
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its "Supplementary Findings on Remand of Formal Case No. 42k" 
(JA 171) (hereinafter called "second supplementary findings"). 
On August 14, 1956, appellant applied to the Commission for re- 
consideration of its second supplementary findings; this was 
deemed denied under the terms of section 43-704, D.C. Code (1951), 
the Commission not having acted thereon within thirty days 
after its filing. | 

On August 29, 1956, appellant filed his amended petition of 
appeal (JA 1%2). On August 30, 1956, appellant filed his motion 
for summary judgment (JA 192), and on September 7, 1956, appellees 
Commission and Capital Transit respectively filed their cross- 
motions for summary judgment (JA 212, 213). Oral argument on these 
motions was heard on October 12 and 13, 1956, before Judge Morris. 
On October 12, 1956, Judge Morris granted appellee Capital Transit's 
motion to substitute D.C. Transit System, Inc. as a party defendant 
in place of Capital Transit (JA 215). On October 31, 1956, Judge 
Morris issued his memorandum opinion (JA 216) and on November 5, 
1956, the order (JA 219) denying appellant's motion for summary 
judgment, granting the Commission's and Capital Transit's cross- 
motions for summary judgment, dismissing appellant's appeal, and 
affirming the Commission Order No. 4052 and second supplementary 
findings. . 

On November 6, 1956, appellant filed in the District Court 
his notice of appeal from the orders of Judge Morris of 


October 12, 1956, and November 5, 1956 (JA 220). On December 10, 


1956, appellant filed the record with the Clerk of this Court. 
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STATEMENT OF THE CASE 


The Commission's Order No. 4052 of January 20, 1954, effective 
January 31, 1954, purported to authorize Capital Transit to increase 
its District of Columbia fares, except school fares, to the following: 
cash, 20 cents; tokens, 5 for 80 cents; weekly permit, 75 cents, plus 
10 cents per ride. These fares were exacted by Capital Transit until 
August 22, 1955, when they were superseded by fares established by 
the Board of Commissioners of the District of Columbia, in @ nego- 
tiated strike settlement under powers granted by Public Law 389 - 
S4th Congress, 69 Stat. 724. Order No. 4052 was affirmed by the Dis- 
trict Court below, Allied Civic Group v. Public Utilities Commission, 
125 F. Supp. 453 (1954). 

On appeal, this Court reversed the District Court judgment and 
remanded the case for remand to the Commission for further action 
consistent with the Court's opinion, Spiegel v. Public Utilities Com- 
mission, No. 12,523, 96 U.S. App. D.C. 307, 226 F.2d 29 (July 8, 1955), 


cert. den. 350 U.S. 904 (1955). In its opinion, this Court stated that: 


"The choice of a proper rate base is, of course, 
vital to the setting up of @ sound and workable fare 
structure." (226 F.2d at 30.) =< 


It then quoted at length the Commission's rate base discussion in 

Order 4052 which dealt with the economic decline of the Company,:.the 

loss.in real value of its. properties,:and the applicable legal principlss. 
Then the Court stated (226 F.2d at 32): 


"The findings and conclusion we have quoted could well, 
we think, have supported a conclusion by the Commission 
that the rate base should be set at a level reflecting 
the current value of the company's properties, viewed 
realistically. Market Street Railway Co. v. Railroad Com- 
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mission, 324 0.8. 548 (1945). But the Commission did. 

not then adopt such a rate base. Instead of following 

its quoted findings to what would appear to be their logi- 
cal conclusion, the Commission reached a different conclu- 
sion. As we have seen, it arrived at a rate base in the 
amount of $23,420,691, representing the company's original 
property investment, as weighted and adjusted by the 
Commission. And the Commission's reasons for using the 
original cost rate base do not clearly appear from its 
opinion -and order. This gives us our present concern, not 


because we mean to intimate which base should predicate 


Commission action, but because we cannot properly exercise 
our appellate function unless the Commission states the 
reasons for the course it decided to follow. The fact, of 
course, that the original cost rate base had been used on 
previous occasions is not a sufficient reason, without more, 
for continuing its use.. As we said in a somewhat similar 


context: 


‘While under certain circumstances, reliance on a 
prior proceeding for this purpose might be permissible, 
such circumstances do not exist in this case. There 
is nothing before us to indicate that pertinent local 
conditions and economic conditions generally have 
remained static during the intervening years.' 


Washington Gas Light Co. v. Baker, 6% U.S.App.D.C. 115, 

121, 18% F.2d 11,17 (1950), cert. denied, 340 U.S. 952 

(1951) ." 

The Court thereupon quoted the Commission's rate of return conclu- 
sions, and stated (226 F.2d at 33): 

"The considerations just indicated may, of course, 
properly be taken into account by the Commission in 
reaching its final decision. But they must be balanced 
against other relevant factors. They cannot be regarded, 
standing alone, as justification for adopting the origi- 


nal cost rate base as contrasted with other possible bases. 
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{Footnote 1; The same may be said of the Commission's 
findings— made in connection with its examination of 
the investors' situation rather than its study of the 
rate base problem— that "the Company is in an excel- 
lent condition financially, as compared to the transit 
industry generally" (Order, p. 7), and that the 
market price of its stock in 1953 was about three 
times what it was in 1949 (Order, p. 5). 


'The investor and consumer interests may so collide as 
to warrant the rate-making body in concluding that a 
return on historical cost or prudent investment, though 
fair to investors, would be grossly unfair to the 
consumers.' Federal Power Commission v. Natural Gas 
Pipeline Co., 315 U.S. 575, 608 (1942) (concurring 
opinion; quoted by the Commission in its order here 
under review at p. 4). 

We are not here expressing a judgment as to what rate 
base the Commission should have adopted. That is not our 
function; we could not substitute our own view on such a 
qQuestion— if we had reached a view- for that of the Com- 
mission. Federal Power Commission v. Colorado Interstate 
Gas Co., 345 U.S. 492 (1955). Nor are we saying that the 
Commission may not ultimately be able to justidy its adop- 
tion of the original cost rate base, if it decides to ad- 
here to that course. But we do say that the decision of 
the Commission must be based on a ‘suitably complete state- 


ment' of its reasons for its conclusions. florida v. 


United States, 262 U.S. 194, 215 (1931), citing Beaumont, 


S.L. & W. Ry. v. United States, 262 U.S. 74, 86 (1930). 
And see Capital Transit Co. v. Public Utilities Commission, 
93 U.S.App.D.c. 194, 205, 213 F.2d 176, 186-87 (separate 


opinion of Chief Judge Stephens), cert. den. 348 U.S. 616. 
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Concluding,.as we do, that the report and order of the 
Commission do not reflect an adequate statement of its 
reasons for adopting the original cost rate base, we must 
reverse the judgment of the District Court, with directions 
to remand the case to the Commission for such further action 
on its part as may be consistent with this opinion. Pending 
such further action, which should be taken without unreas- 
onable delay, the District Court may permit the Commission's 
order to remain in effect. Any new finding or order issued 
by the Commission will be subject to judicial review in the 
ordinary course. Under the circumstances, we do not deem it 


necessary to pass on the remaining contentions of the parties." 


Upon remand to the Commission, no further hearings were held. The 
Commission issued its first supplementary findings on May 18, 1956 
(JA 167) and these were withdrawn on August 8, 1956 by the issuance 
of its second supplementary findings (JA 171). In the second supple- 
mentary findings the Commission adheres to its fare increase and to 
its net book original cost rate base. It states generally that it has 
revewed the record and is satisfied that it made no error in granting 
the fare increase (JA 177). It points out that it has used such a 
rate base many times in the past and that it was "implicit" in Order 

that the Commission found and concluded 

4052,#hat conditions had not changed.sufficiently to require departure 
from this method (JA 176). Moceores. in its 1945 opinion (during 
World War II) the Commission had concluded that its net book original 
cost rate base determined the "fair value" of the preperty (JA 173). 
The net book original cost of $23,420,691 on January 20, 1954, was 
the "fair value" of the property (JA 174). Further, combining that 
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rate base with a fair rate of return produces an end result which 
is fair to the public (JA 175 ). The Commission holds that the net 
book original cost rate base may properly be used in the instant 
transit case because its use has been upheld in gas and electric 
saseuay Ee sete that, in the record closed in 1953, no "direct" 
issue was raised regarding this rate base, and all evidence 
"directly" on the issue used such rate base (JA 173 ). It finds 
that an analysis of operating ratios furnishes a “reliable check" 
on its method (JA 179). The Commission holds; that the 1956 
statute, Public Law 757 - S4th Congress, 70 Stat. 595, establishes 
as "reasonable" an operating ratio of 93.5%; and that under this 
statute the Commission could properly have granted a larger fare 
increase (JA 179). The Commission finds "some evidence of the 


accomplishment" of its purpose "to allow a fair return for the use 


of the property" (6.32%), in the testimony of the subsequent aborted 


fare case, that the company had in fact earned 4.33% on such rate 
base (JA 179). (Without any fare increase, Order 4052 found that 
the company would have earned 4.21%, JA 144.) It concluded that 
under Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 
"it is the result reached and not the method employed which is 
controlling, and that if the total effect of the rate order cannot 
be said to be unjust and unreasonable, judicial inquiry is at an 


end." (JA 180.) 


The Commission discussed neither the realistic value nor the 


economic obsolescence of the properties. ~~ x Sa Gee ae? 
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the District Court below (Judge Morris) affirmed Order 4052 Se 


and the second supplementary findings. The Court's total - 
discussion of the merits of the appeal is as follows (JA 218): 


"The question confronting this Court is whether the 
Commission has set forth in its supplementary findings . 
reasons which justify its use of an original cost rate 
base in fixing the transit fares in question. After: 

a careful consideration of the original order, the 
supplementary findings, points and authorities and 
argument of counsel for all the parties, I am of the 
opinion that the reasons set forth by the Commission 
in its supplementary findings, namely: 


1. The historical use of the original cost rate 
base by the Commission. (Supplementary Findings, p. 2-4.) 


2. The original cost rate base is a realistic method 
based upon known facts affording an equitable basis for 
balancing the interests of the riding public and the 
investors. (Supplementary Findings, p: 4-5.) 


3. Neither the local nor general economic conditions, . 
nor the economic value of the Company's property, had 
changed to such an extent as to warrant the adoptiong 
of any other method than that of the original cost rate. 
base, and the fares produced under this method were 
reasonable as compared with the fares maintained in other. 
comparable cities. (Supplementary Findings, p. 


4. The Commission considered the use of the original 
cost rate base reasonable and equitable after comparing 
the results it would produce with the results of an 
operating ratio method. (Supplementary Findings, p. 6-9.) 


5. The result reached by the Commission in its original 
opinion and Order 4052, and the rates prescribed by such — 
order, were just and reasonable to the rate-payers and the 
transit company. (Supplementary Findings, p- 10.) 


show that the Commission did balance the interests of . 
the investors with those of the riding public, and 
adequately justify its use of the tate base which it: 
adopted. " 
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STATUTES INVOLVED 

This appeal arises under section 43-705, D. C. Code (1951), 

49 Stat. 5%2, and the scope of review is set forth in section 43-706, 
49 Stat. $63. Appellant contends that the fares authorized by Order 
4052 have not been shown to be, and were not, “just and reasonable" 
under section 43-301, 37 Stat. 977, nor “reasonable, fair and just" 
under section 43-401, 37 Stat. 994. 

By Public Law 389 - S4th Cong., 69 Stat. 724, August 14, 1955, 
the franchise and charter of Capital Transit were revoked as of 
August 14, 1956. By Public Law 757 - S4th Cong., 70 Stat. 598, July 
24, 1956, Capital Transit's charter was restored, and the franchise 
was granted to D.C. Transit System, Inc., the purchaser of Capital 
Transit's assets on August 15, 1956. Under section 14 of P.L.757. 
D.C. Transit is made "subject to, and responsible for, all liabil- 
ities of Capital Transit ... in existence at the time of guch 
acquisition," and the Courts are authorized in their tiscretion" 
to substitute D.C. Transit.as a party to pending litigation. 
In the second supplementary findings the Commission urges its 
interpretation of the rate-making provision of section 4 of 
P.L. 757 as justification for the 1954 fare increase. This inter- 
| pretation has importance for the determination of future fares of 
D.C. Transit System, and also for the annual tax remissions under 
section 9 beginning with the year ending August 14, 1957. 

The relevant portions of these statutes are set forth in 


Appendix C to this brief. 
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STATEMENT OF POINTS 


1. This Court's 1955 opinion required the Commission to 
determine specifically, and to evaluate for fairness to the 
consumer, the realistic value and economic obsolescence of the 
properties, if the Commission would justify adherence to its 

original 
net book/cost rate base; because the Commission has not done 


this, the orders and the fare increase are invalid. 


e. The reasons stated by the Commission for adhering to 
a net book original cost rate base are inadequate, and the per- 
tinent conclusions do not follow logically from findings of 
specific facts; nor do they justify the refusal of the Commission 


to evaluate realistic value and economic obsolescence. 


3. The record establishes that the realistic value of the 
properties was in the order of $5,000,000, as compared with the 
$23,000,000 net book cost rate base used, and therefore the 4.21% 
(almost $1,000,000) the company would earn on the latter rate base. 
without a fare increase was already excessive as related to a rate : 
base reflecting realistic values - particularly since the Com-— 
mission also allowed some $2,000,000 for annual depreciation 


accruals likewise based on book cost. 


4. As to the questions not reached by this Court's 1955 
opinion, the Commission has not jus#ified; (a) its failure to use, 


in determining rate base, the depreciation requirement as shown in 


its own studies used for establishing the depreciation accrual rate; 
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and (b) its inclusion in rate base of materials and supplies 


which are financed by reserves created out of fares paid. 


5. Where public utility rates are increased under an 
invalid order, the rate increase must be refunded, and this 
refund may be accomplished by any method which will do 
substantial justice to the class of consumers as a whole 
because it is mot necessary that exact refunds be made to the 


-bndividual riders where that is impractical. 


6. The Court may not properly substitute, for defendant 


Capital Transit with a net worth of some $13,500,000 in unen- 
cumbered liquid assets, D.C. Transit System with a claimed 
net worth of $500,000 and all of its assets encumbered, where 


both companies are liable. 


SUMMARY OF ARGUMENT 

I. This Court held in its 1955 opinion that the Commission's 
findings and conclusions justified the use of a rate base level 
reflecting the current value of Capital Transit's properties 
viewed realistically, and that the Commission had failed to jus- 
tify the net book original cost rate base it had used in deter- 
mining the need for a fare increase. Further, while the Commis- 
sion's rate of return conclusions might be useful in evaluating 
fairness to investors, they must be balanced against factors 
necessary to evaluate fairness to consumers since a net book 


Original cost rate base may be grossly unfair to consumers. 
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This view accords with the many gas and transportation cases which 
hold that the public has not underwritten the value of the utility's 
Original investment. A commission must justify by reference to 


specific facts the allowance of return on values that no longer 


exist, a point stressed by this Court in its 1950 reversal of a 


gas rate increase granted by this same Commission. 

Stated otherwise, the logic of the prudent investment theory 
of regulation requires the subtraction of the depreciation require- 
ment rather than the book depreciation reserve where the difference 
is marked, because the latter does not reflect the economic obsol- 
escence which has reduced the realistic value. In short, the 
Commission has a heavy burden to establish that the investor is 
entitled to a return on values that no longer exist, indeed values 
which disappeared prior to the formation of Capital Transit in 1933. 
The Commission's Order as supplemented is invalid because the 
Commission neither evaluates nor considers the subject. This 
myopic view is puzzling because in the interim between Order 4052 
and the supplementary findings, the Commission thoroughly inves- 
tigated the matter and in formal reports and opinions recognized 
that the economic obsolescence was so substantial that the use of 
net book original cost rate base had become “improper," "spurious, " 


and "deceptive." 


II. The reasons offered by the Commission in the second 
supplementary findings are wholly inadequate either to justify 
its failure to evaluate realistic current value and economic 
obsolescence, or its use of net book original cost. The reason- 


ing consists mainly of superficial generalities which boil down 
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to the view that the method is fair to the public because the 
Commission says so, that under the Hope Natural Gas case no 
Court can reverse the decision unless the Court is prepared 

to say that the end result is unjust and unreasonable, and that 
this cannot be said in the instant case. There are no findings 
of specific facts offered to support logically the pertinent 
conclusions, except in the matter of operating ratios, and there 


the findings clearly rebut the conclusion. 


III. The record establishes that use of a net book original 
cost rate base is grossly unfair to the consumers, although it 
is not necessary for this Court to decide this question in order 
to reverse the instant fare increase. It is clear that the 
realistic value of the properties was in the order of $5,000,000 
although the Commission used a rate base of some $23,500,000 upon 
which it found that the company would earn 4.21% (about $1,000,000) 
without a fare increase. Related to realistic value, this was 
some 20%- grossly unfair to consumers. This is particularly 
true since the annual depreciation accrual was likewise based 
upon unrealistic original cost, and gave the investors an additional 
$2,000,000. Thus, without a fare increase the investors were 
protected by getting back the full value of their investment 

in addition to 20% on the value of their investment. 

every two and a half years,/ Further, in Order 4052 the Commission 
found that net book cost rate base had failed to produce realistic 
results; while the Commission five times from 1946 to 1952 jus- 
tified increased fares by the need for returns ranging from 5.75% 


to 7.5%, the company instead earned returns ranging from 1.744 


to 6.23% for an average of 4.4%%. And, in the second supplementary 
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findings the Commission in effect concedes that its fare increase 


was based upon an elaborate calculation at war with realities 
since it claims the company earned only 4.33% under the fares 
authorized by Order 4052, which return the Commission nevertheless 


considers reasonable. 


IV. The Court did not reach two further rate base questions 
in its 1955 opinion. These will be reached only if the Court 
affirms the Commission on its ignoring of realistic value and 
economic obsolescence. 

A. The Commission uses straight line depreciation for 
determining annual depreciation accrual. For Order 4052 it made 
@ new depreciation study and by adjusting estimated service life 
it determined its accrual rate of 4.3% used in the computation. 
However, with this service life, the depreciation requirement — 
exceeded the book depreciation reserve by some $2,500,000. The 
Commission, however, used the book reserve in computing rate base, 
rather than the requirement. Thus without findings to justify, the 


Commission allowed the company a return on investment values which 
it had specifically determined no longer existed. This was error; 
¢%he Company was allowed both the larger accrual and larger rate base. ; 

B. The Commission correctly concluded that fares should | 3 


"be kept at the lowest level consonant with the preservation of 
the Company in private hands, in a healthy operating condition." 
However, this contradicts the inclusion of any allowance for 
materials and supplies since these are financed by the accumula-— 
tion of reserves for injuries and damages, and for income taxes, 
out of fares. Since the farepayers finance this inventory, inclu- 
sion in rate base is above the minimum necessary to keep the 


company in healthy operating condition. 
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V. Where a Commission rate increase order is ultimately held 


invalid, it is established by an unbroken line of decisions that 


the utility must refund the rate increase. In 1950, under the pre- 


cise circumstances of the instant case, this Court required the 
Washington Gas Light Co. to refund the total increase to all cus- 
tomers upon the successful appeal of an individual customer... It 
is not necessary to make an exact or direct refund to each individ- 
ual customer where that is impracticable; instead a Court must do 
substantial justice to the class as an “administrative" matter. 
This view is illustrated by the types of refunds ordered by this 
Court as a consequence of the Pennsylvania Water case, infra; the 
Baltimore Gas & Electric Company refunded by a 76% credit on all 
June 1955 billings, and the Pennsylvania utilities reduced their 
rate bases by the amount to be refunded to tkeir customers. 


Similar methods can be used in the instant case. 


VI. It was error for the District Court to substitute D.C. 
Transit System for Capital Transit as a party defendant. Capital 
Transit exacted the unlawful fare increase and the riders are en- 
titled to a decree which requires Capital Transit to repay. This 
is important because Capital Transit (renamed The Universal Cor- 
poration) had on August 14, 1956 a net worth of some $13,500,000 
in unencumbered liquid assets, while D.C. Transit System claims 
some $500,000 net worth with its assets fully encumbered. Although 
the 1956 sale makes D.C. Transit "responsible" for Capital 
Transit's liabilities, the latter nonetheless remains either 


primarily or secondarily liable. 
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ARGUMENT 


I. ORDER NO. 4052 AS MODIFIED IS INVALID BECAUSE 
THE COMMISSION HAS NOT EVALUATED THE REALISTIC VALUE OF 
THE PROPERTIES ON BEHALF OF THE CONSUMERS.- ee 


The Commission's second supplementary findings adhere to the 
method and result of the original order (Order hose, January 20, 
1954), but totally fail to remedy its basic defect, exposed in | 
this Court's opinion of July 1955. The use of a-net book origi- — 
nal cost rate base unfairly requires the consuming public to pay 
@ return on book values that no longer exist. In the second 
supplementary findings the Commission neither evaluates the. oS 
economic obsolescence and realistic value of the properties: in = 


the interest of the rider, nor justifies its failure to do 80. 


This is in defiance of this Court's 1955 opinion which, if the = = = 


Commission chooses to adhere to its method, requires such evalu- ae 


ation in order that the consumer's interest therein may be com- 

pared and balanced against the investor's interest in the vise : 
of book original cost values. Order 4052 as modified by the : 
second supplementary findings is therefore invalid, and the fare — 


increase was unlawfully granted. 


The Commission, using a prudent investment theory of rate 
regulation, granted Capital Transit its 195} D. Cc. fare increase _ 
because it considered that the 4.21% it would earn on the: Com 


mission's book rate base without a fare increase was | insufficient, 





== 
and, capriciously, that a 6.32% return on this rate base was the 
"lowest level consonant with the preservation of the Company in 
private hands, in a healthy operating condition" (JA 127, 144, 
164). Thus the validity of the grant turns on the validity of 
‘the rate base used. The rate base consisted of the book origi- 
nal cost of the properties, less the book depreciation reserve, 
plus the materials and supplies inventory - total $23,420,691 
(JA 128, 12). The Commission, however, recognized that, because 
of rapid, long-term passenger declines and other economic ills, 
the realistic value of the properties was much less; that the 
loss of value had occured largely prior to 1933; and that this 
realistic value was reflected in the 1949 purchase of 45.61% of 
the common stock (the controlling interest) at $20 per share, 
one-sixth of book value. (JA 125-131.) 


This Court in its 1955 review, Spiegel v. Public Utilities 

Commission, 96 U.S.App.D.C. 307, 226 F.2d 29, 32, 33 (1955) 

cert. den. 350 U.S. 904 (1955), held as follows: (a) that the 

Commission's rate base findings and conclusions logically sup— 

ported the conclusion "that the rate base should be set ata 
level reflecting the current value of the properties, viewed 

realistically. Market Street Railway Co. v. Railroad Commission+, 

324 U.S. 548 (1945)"; (b) that the Commission could not rely 


lrhe California Commission used as rate base $7,900,000, the 
price at which the properties had been offered for sale, thereby 
ignoring original cost and other bases, and allowed 6% return 
thereon. The California and United States Supreme Courts upheld 
the Commission. 
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upon previous Commission use of the book rate base (quoting 


Washington Gas Light Co. v. Baker, 8% U.S.App.D.C. 115, lel, 

188 F.2d 11, 17 (1950), cert.den. 340 U-S. 952 (1951); and 

(c) that the considerations by which the Commission justified 

the end result as fair to investors “must be balanced against 

other relevant factors" because a return on historic cost may be 
"srossly unfair to the consumers" (quoting Federal Power Comm. v. 
Natural Gas Pipeline Co., 315 U.S. 575, 608 /19427) . This Court | 
accordingly remanded the case as the Commission for further action 
consistent with the opinion- this Court ruling that if the Commis— 
sion decides to "adhere" to its book cost rate base it must make a 
suitably complete statement of its reasons (quoting Florida v. J.8. 
262 U.S. 194, 215 /1931/), and findings of specific facts which 
rationally support the conclusion reached (citing Capital Transit Co. 
v. Public Utilities Comm. of D.C. and Potomac Elec. Power Co., 93 
U.S.App.D.C. 194, 205, 213 F.2a 176, 186-87 /19547, cert.den. 346 
U.S. 816 /1954/). 

This Court's decision recognizes a ..adamental principle of 
rate regulation, that the investor is not entitled to recover a 
return on values that no longer exist. This is a simple point if 
we consider the logic of prudent investment theory. Under such 
regulation the utility is not entitled, initially, to a return 
upon its actual original capital expenditures (investment) but only 
upon that portion which is prudently made. Likewise, in the 
course of time, prudently purchased property may become obsolete 
and abandoned before the investment is recovered by depreciation 


accruals, but nevertheless should be excluded from rate base be- 
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cause the investment value no longer exists- unless the Commission 
can justify the fairness to the consumer of its inclusion. 
Finally, the property, without abandonment, may lose the greater 
part of its value due to either or both economic obsolescence 
(loss of consumer demand) or technological obsolescence-— not re- 
covered by depreciation accruals. Where this obsolescence per-— 
vades all the operating properties, characteristically the 
utility's ability to earn becomes limited by economics rather 
than regulation. This is a widespread condition in the transit 
industry. Under prudent investment theory the investor is not 
entitled to expect a return on values that, realistically, no 
longer exist- unless the Commission factually establishes fair- 
ness to the consumer. But such fairness cannot be established in 
the instant case: the loss in value is too great and too long- 
standing. Further, it is an elaborate calculation at war with 
realities for the Commission to assume that the net book original 
value still exists and to justify fare increases upon full rates 
of return thereon, after many years an. wany fare increases have 
demonstrated that such returns on such valuation cannot be 
achieved, because of the economic limitations. 

In the instant case, original cost less book depreciation 
reserve does not reflect current realistic values, and so if 
original cost is used there must be subtracted therefrom the 
realistic depreciation requirement which includes the full im- 
pact of economic obsolescence. The difference between net book 
value and realistic value is long-standing, for the.Commission 
found in Order 4052 that the “economic loss to the original 


investors obviously dates back prior to the formation of the 


Company ..." in 1933 (JA 130). These book values go all the way 
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back to 1871 (JA 36). And the difference is great, as shown by the 

fact that 45.61% of the stock, the controlling interest, was pur- : 

chased in 1949 for $20 per. share, or one-sixth of book value; and 

the Commission found that this sale "reflected" the fact that the 

"real value in the market place of the Company's operating proper-— 

ties have been seriously affected by the steady and rapid decline 

in passenger riding sustained, over a long period of time...." (JA 128). 
The problem has been recognized in the gas industry where such 

Tate base adjustment followed the obsolescence of gas manufacturing 

equipment by introduction of natural gas. “The public has not 

underwritten the investment" as Justice Brandeis put it in Los Angeles 

G & E Co. v. Railroad Commission, 289 U.S. 287, 306 (1933). This 

Sourt of Appeals reversed this Commission's 1950 gas rate increase, 

and required its refund in toto, because of the inclusion of ob- 

solete values for manufacturing plant in rate base- pointing out 

that the inclusion of such Taine "must meet the test of justness 

and reasonableness to the consumer as well as the investor", 


Washington Gas Light Co. v. Baker, supza, 188 F.2d at 19. aoe ce 
The problem has likewise been recognized in the transit industry 





where the loss in value due to economic obsolescence has in many 
cases affected the earning capacity of the properties as a whole. 
In the instant case, the Commission recognized not only the loss 

in realistic values, but also the related economic limitation on 
earnings; it found that although the Commission had justified five 
#3xe increases during the 7-year period 1946-1952 by the need for 
‘tormsg Tanging from 5-3/4% to 7-1/2% on net book original cost, 

“ie Crapecy »ad actually earned returns ranging from 1.74% to 6.23%, 
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average 4.48% (JA 129, see Part III, page 34, infra, for further 





discussion). (And at least 4.21% would have been earned without 
any fare increase in the instant case, JA 144.) As the United 
States Supreme Court pointed out many years ago in Covington 

& Lexington Turnpike Co. v. Sandford, 164 U.S. 578, 596 (1896): 


"It cannot be said that a corporation is entitled, 
as of right, and without reference to the interests 
of the public, to realize a given percent upon its 
capital stock.... If the establishing of new lines 
of transportation should cause a diminution in the 
number of those who need to use a turnpike road, and, 
consequently, a diminution in the tolls collected, 
that is not, in itself, a sufficient reason why the 
corporation, operating the road, should be allowed 
to maintain rates that would be unjust to those who 
must or do use its property. The public cannot 
properly be subjected to unreasonable rates in order 
simply that stockholders may earr dividends." 











The Wisconsin Public Service Commission had no difficulty, within 
the framework of the prudent investment method, adjusting the rate 
base of a transit company which was a subsidiary of the North Ameri- 
can Co. (like Capital Transit) and was sold in anticipation of a 
Securities & Exchange Commission divestment order, Milwaukee & 


Suburban Co. v. Public Service Comm., ‘.oS Wisc. 573, 68 N.W. 2d 





552 (1955), sers.den. 350 U.S. &77 (1955). There the purchase 
price was some $5,000,000 less than the net book original cost. 
The Commission set fares which would produce 2.91% on the net book 


original cost. The Commission, however: (a) decreased the rate base 
by subtracting from the original cost, both the depreciation reserve 


and the $5,000,000 difference (i.e. the depreciation requirement) 
which acscountingwise had been placed into an acquisition adjustment 
account; and (b) established an annual accrual for depreciation ex- 
pense based upon the purchase price rather than the original cost, 

by amortizinge the $5,000,000 over a 15-year period as a reduction of 
depreciatic expense. (Thus, at the end of 15 years, the depreciation 
~eserve will be $5,000,000 larger than otherwise- accountingwise ul- 
timately equating depreciation reserve and requirement.) The rate of 
return allowed on this basis was 7.35%; and this was upheld. 


of eae 
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In brief, recognition of the 25. in realistic value because of 
economic obsolescence may be sccompli shed within the framework of pru- 
dent investment regulation, as in Milwaukee & guburban, supra; oF by 
etapie adoption of realistic value as rate pace as in Market. Street By 3 
supra. But, fairness to the consumer requires one or the other— at ‘least = 
where the Commission is unable to state sound reasons and make findings — | 
to justify use of book depreciation with original cost. After all, the 
Commission must "always relate its action to the primary aim of = 
Act to guard the consumer against excessive rates." De etroit Vv. Fed 
Power Comm., US App.D.C.. , 230 F,2a,610,617 (1955), cert. den. as 

Oddly, the Commission agreed with this thesis shortly after this 


Court's July 1955 opinion was given. Thus, on Sept. 2, 1955, the —— 7 


sion, in dismissing Capital Transit's 1955 fare crocus application, ~ | 
issued a formal opinion analyzing the Company's economic obsolescence 


resulting from passenger loss and outmoded, ae Oe equipment. a 


fIn re fares Capital Transit Co., Formal Case 445, Sept.2,1955, 9 POR 

3a 449. In June, 1955 Capital Transit had applied for a fare. increase . 
and hearings were held but not completed. Public Law 389, $4 Cong., 69 
Stat 724, authorized the D.C.Commissioners to negotiate a fare increase 
to settle the strike. After this had been accomplished the Commission: = o 
dismissed the application as moot, but wrote the excellent opinion refer— 
red to here. In 1954 the Commission had conducted extensive financial in-—~ 
vestigation in which questions of adjusting the accounts for economic ob— 
solescence were intensively explored. The fruits of the hearing were as 
never made public because the Commission never completed the investiga— 
tion nor issued an opinion or order, although the investigation was held ~ 
pursuant to order of this Court enjoining dividend payments pending sit 
Commission order, Pub. Util. Comm. v. Capital Tran.Co., U.S.App. Dee hoe 

214F.2atgq1954). Instead of entering an order the Commission issued on | 
aug.6,1954, an unsigned memorandum of understanding, most of the pro—- 
visions of which were never carried out.Nevertheless, the Commission dis— — 
missed its injunction (Civil Action $37-54) “with prejudice” on the same — 
date as the memorandum of understanding. Because of the vague manner ine 
which the investigation was terminated, it is difficult to determine — 
what the Commission concluded on the subject of obsolescence. ee 
the Commission's views at the outset of the investigation are Tecordemy. 

in its Report of April 9,1954, to this Court, upon which the Court's © 
above-referenced opinion and order were based. There the Commission ze 
ported that "the present fair value of the Company is $14 »403,870---. 
There is no question but that economic obsolescence of the Company. ise : 
fact. The economic obsolescence has continued over a long period of tme 
marked by continual, decline in riding (except under abnormal war condi— 
tions) and inability to earn a fair return on the original investment 
transit property— due to economic circumstances and not sok ae Comiec 
sion action" (Pages 15-16.). eo Mere 
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It noted the unfairness of requiring the consumer to pay a return 


on non-existent values (9 PUR 3d at 452). One commissioner deter- 
mined a rate base of $5,000,000 (9 PUR 3d at 463); and the three 
commissioners agreed that the book original cost-rate of return 

_ method was unfair to the consumer: 

"As the recent opinion of the Court of Appeals (decided , 
July 8, 1955) dealing with the previous rate order of this 
Commission made clear, however, such a limitation of the 
issues would be improper and its apparent simplicity is 
spurious and deceptive." (9 PUR 3d at 451.) 

Appellant adopts this statement by the Commission as his own in 
this appeal. 

The Commission, however, without explanation back-tracks in its 
second supplementary findings of August 8, 1956, and this document 
is invalid on its face because there is neither an evaluation of 
€conomic obsolescence and realistic value in the interest of the 
consumer, nor any valid justification for not making such analysis. 
Thus, there are lacking the findings necessary to justify the 
inclusion of obsolete values— the use of a book depreciation reserve 
which does not reflect the realistic depreciation requirement. The 
method, which in September 1955 the Commission considered "improper, " 


"spurious" and "deceptive," becomes in the second supplementary 


findings productive of a "factual and realistic result." (dAl74). 


The first supplementary findings of May 18, 1956- hastily 
withdrawn after an appeal therefrom was set for hearing by agreement 
of counsel- went further and disclaimed the Commission's intent to 
make any findings in Order 4052 as to the consumer's interest in the 
obsolescence question: "...the portions of our opinion in Order 
No. 4052 dealing with current realities as to ... the values of 
Capital Transit ... were not intended as findings applicable to the 
determination from the record in this proceeding." (JA4370-) 

This is a variation of the view of Commission counsel in the 1955 
argument before this Court when he characterized these findings as 
"“window-—dressing." 
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The method, which in 1955 would require "the consuming public 
to compensate them /the controlling interests/ for a loss 
which had already been taken by others and which they never 
incurred" (9 P.U.R. 3d at 452), produces in 1956 "a result 
fair and reasonable to the ... riding public." (SA L77-") 


In short, the second supplementary findings are 
inconsistent with the September 1955 opinion and contain 
little except generalized re-arguments in support of 
Order No. 4052. These display the same loose reasoning for 
which the Commission’s rate-making opinions have been re- 


versed three times in a row since 1950 on comsumer appeals: 


Washington Gas Light Co. v. Baker, supra (1950). 


Capital Transit Company v. Public Utilities Commission ad 
otomac Electric Fower Co., supra (1953). 

Spiegel v. Public Utilities Commission and Capital Transit 
Company, supra (1955). | 


These reasons are discussed in Part II trelow. 
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il. THE REASONS STATED FOR USING NET BOOK ORIGINAL COST 
ARE WHOLLY INADEQUATE AND THERE ARE NO FINDINGS OF SPECIFIC 
FACTS TO SUPPORT RATIONALLY THE RELATED CONCLUSIONS. 


The reasons advanced by the Commission to support its use of 
the book original cost rate base are given herein below in their 
order of appearance in the second supplementary findings. There 
is not a sound reason given, and there are no findings of specific 


facts to support rationally the conclusions reached, her Seppert jan 
the evrcdence. 


A. Reliance on Previous Usage. Previous usage of book original 
cost rate base is insufficient, as this Court held in 1955, 226 F.2d 
at 32, and the Commission gains nothing by repeating the point 
without even an attempt to find that pertinent conditions have re- 
mained generally static in the intervening years (JA 173, 176). Of 
course, such a finding cannot be made; Order 4052 establishes that 
all aspects of the business have been changing rapidly for the 
worse- steady and rapid passenger decline; steadily increasing 
operating costs; increased traffic congestion; and the sale of con- 
trolling interest in 1949 at $20 per share, book value $120 per 
share (JA 127-131, 151-154). 


B. Rate Base Not Directly In Issue. The Commission claims that 
Tate base was not directly put in issue by the witnesses in the ori- 
ginal 1953 proceedings, but this even if true- which it is not- 
hardly excuses the Commission from justifying its use of a book ori- 
ginal cost rate base where it recognized in its pertinent findings 
and conclusions of Order 4052 that a much smaller rate base may be 


used in the consumer's interest. 





Capital Transit Company ee sustain its burden of ae of | 

justifying a toooe original cost rate base, and neither Capital tren 

sit nor the Commission have availed themselves of the many oppor- ae 

tunities to make a record on the point, hoth prior nnd Subsequent to 

this Court's opinion of July 1955 (which certainly put rate base 

directly in issue). The Market Street case (324 U.S. at 558) 

disposes of the exact point. \ 
The Commission's argument reduces to this aoe we have 

avoided doing anything, either before or after the Court's 1955 

opinion, to develop a hearing record in this case upon which there 

may be determined the/extent of economic obsolescence, i.e. the | 

realistic value of the property, and the results consequent thereon, | 

although we recognized the importance of the matter in Order Wo52 and 

in our 1955 fare opinion, and although we have thoroughly investi- e 

gated the matter in the 1954 financial investigation (see footnote 3, — 


supra) and although the facts are shown in other public records. 


Cc. Fair Value. The Commission gains nothing by labeling its 
$23,420,691 net book original cost rate base as "fair value" | 
(JA. 173,174) where it states no factual meaning for the term "fair 
value." Moreover, the rca nature of this declaration is 
exposed by the circumstance that, while this Commission now states that 
"fair value" as of January 20, 1954 was $23,420,691, it represented 
to this Court on April 19, 1954 that “the present fair value of the 


Company is $14, SS (G@apital Transit/ f. Public Util. Comm'n.,w- 


see footnote a: ae na) : 
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D. Electric and Gas Rate Cases. The Commission would justify 





its net book original cost rate base by reference to cases involving 
gas and electric rates (JA 174 -175}, but this overlooks the fact 
that the gas and electric properties had not lost the greatest part 
of their original value as a result of economic obsolescence- a 
distinction fixed by the Market Street case, supra, 324 U.8. at 
566-567. 


E. End Result. The Commission contends that its use of net 
book original cost with a fair return of 6.32% produces an end result 
which is fair to the consumer; but this begs the precise question 
put by this Court to the Commission. In the 1955 opinion this Court 
held that ths/considadations stated in this regard "cannot be re- 
garded, standing alone, as justification for adopting the original 
cost rate base as contrasted with other possible bases." They must 
be balanced against other factors relevant to the consumer interests 
(226 F. 2d at 33 ). The Commission has merely added to its earlier 
discussion the statement that the method produces "a result fair and 
reasonable to ... the riding public" (JA 175). It has made no find- 
ings of specific facts from which this conclusion may rationally be 
drawn. This Court has not postponed final review two years in order 
merely to permit the Commission to add a few words of generalized 


conclusion. Further, the Court disposed of this argument in Detroit 
v. F.P.C., supra, 230 F.2d at 819. 
F. General Statements. There is nothing added by the Commission's 


generalized statements regarding pertinent "economic circumstances" 
(R.58 ), “all of the relevant factors," "financial needs," "value of 
service," "comparative studies of fare structure" (JA 177), "fares 


reasonable for the public to pay" (JA 178), and "full consideration of 
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the testimony" (JA 178). See Capital Transit Co. v. P.U.C., supra, 
oo FR 
213 F.2d at 163, 192-193; Florida v. U.S., supra, U.S. at 213. 





G. Operating Ratios. The Commission now puts forth operating 
ratios+ as a "reliable check" on its book original cost rate base 
method, but its reason for so using operating ratios is inadequate 
("Due to deficiencies inherent in conventional approach to problems 
of rate of return as applied to transportation companies today, the 
Interstate Commerce Commission and other wgulatory authorities are, 
in estimating revenue needs, turning more and more to studies of 
operating ratios..."/JA 177-179, 147-148/). Further, the findings of 
specific facts logically rebut the conclusion that 94.69% (the opera- 
ting ratic. under the increased fares) is "just and reasonable" 

(JA 179), because the findings show that the average for the industry 
in 1952, as well as for the 6 years preceeding 1953, was higher than 
the 96.31% operating ratio Capital Transit would have had without a 
fare increase (JA 147-14, 178). No reason is given why Capital 


Transit's operating ratio, already better than the industry, had to 
be improved almost two percentage points. The effect was to allow 
Capital Transit a net operating profit almost 2% above the average of 


the industry, for no discernible reason. Nor has the Commission estab- 


lished the fairness of comparing operating results of other companies. 


Operating ratios alone cannot provide a sound basis for rate reg- 
ulation because they contain no factual component which reflects any 
standard of fairness to the consumer. In this connection, see Laurence 
S. Knappen; Transit Operating Ratios -— Another View, Pub. Util. Fort- 
nightly, April 9, 1954, p. 3; and see also the views of the Com- : 
mission's expert Kleinman (JA 103-104). 





4 operating ratio = 2 erating expense+t depreciation+ taxes 


gross revenues 
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H. The 1956 Statute. Public Law 757, Sith Congress, approved 
July 24, 1956, 70 Stat. 598, grants a franchise to Capital Transit's 


successor, D.C. Transit System, Inc.; and the Commission acted 


improperly in applying the provisions of that 1956 Act to its 


1954 fare order. Further, the Commission has erred in its 
interpretation. The Commission has plainly misconstrued the 
statute as authorizing it automatically to set any level of 
fares as long as the operating ratio resulting is greater 
than 93.5%. 

Thus the Commission states that; 


"Congress ... has determined that an operating ratio 
of 93.5% would be wasonable" (JA 179). 


And the Commission indicates this would have been proper for 
Capital Transit. Section 4 of Public Law 757 provides, however, 
that: 

",... Congress finds that the opportunity to earn a 
return of at least 64 per centum net after all taxes 
properly chargeable to transportation operations, 
including but not limited to income taxes, on either 
the system rate base or on gross operating revenues 
would not be unreasonable, and that the Commission 
should encourage and facilitate the shifting to such 
gross operating revenue base as promptly as possible 
and as conditions warrant; and if conditions warrant 
not later than August 15, 1958." 

The Commission's interpretation is clearly erroneous. 

(1) The statute establishes a zone of reasonableness. 
It states, for the consumer, that 64 percent on "system rate 
base" is "not unreasonable"— i.e., 64 percent of the 
$5,000,000 “current value of the properties viewed realisti- 
cally" (Spiegel v. Public Utilities Comm., supra, 226 F.2d 


at 32)- to produce a total return of $350,000. For the 
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company, the statute makes 64 percent of gross operating 


revenues "not unreasonable," i.e., 64 percent of some 


$27,300,000 (using Order 4052 figures) to produce a total 


return of some $1,700,000. It is therefore apparent that the 
Commission, by evidence and findings, must justify whatever 
it allows within the zone of reasonableness. Congress did 
not intend to strip the consumer of all protection and 


authorize the Commission to set fares by simple arithmetic. 


(2) The statute requires a preliminary finding that 
"conditions warrant" the “shifting to such gross operating 
revenue base" and such finding has not been made. Nor are 
there any findings of specific facts to logically support 
such ultimate finding. 

It should be noted in passing that under section 9 
of the Act, the 64 percent formula which the Commission 
apparently adopts controls the retroactive remission of 
D.C. Transit's motor vehicle fuel tax, approximately 
$400,000 per year. The Tuling in the second supplementary 
findings, unless reversed, may well assure this tax 


remission, beginning with the year ending August 14, 1957. 
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EIT. HAD THE COMMISSION EVALUATED REALISTIC VALUE AND 


ECONOMIC OBSOLESCENCE IT WOULD HAVE BEEN COMPELLED LOGICALLY 
TO DENY ANY FARE INCREASE BECAUSE FARES WERE ALREADY 
GROSSLY UNFAIR TO CONSUMERS. 


. It should be noted that the 1954 fare increase could not 
he justified had the Commission made any determination of realistic 
value and examined associated rate of return. In 1949 the control- 
ling interest of 45.61% of the common stock was purchased for $20 
per share (JA.12S), as compared with the book value of $120 per share. 
The net book original cost rate base used in the instant case was 


$23,420,691; but if there is used the value attributed to the prop- 


erties by the arms-length parties in 1949, the realistic value is 
in the order of $5,000,000.9 


x Consolidated Balance Consolidated Balance 


heet, as of Sheet adjusted to 
da 29 S.E.C. 851) reflect value of 


Property and plant $55,717,000 oa seers 
less reserves 23,489,000 celta (os 
Net plant 32,228,000 $7 537,000 nae 
Working assets 2,095,000 <2 3000 
Cash, securities, etc. S$, 506,000 S$, 506,000 

42,829,000 18,138,000 

LIABILITIES 
Current $ 4,335,000 4 335,000 
Bonds 9,003,00 9,003,000 
Capital Stock par 
Earned surplus 
4, 800,000 

42, 29,000 18,138,000 
(The consolidated balance sheet for 1949 includes Glen Echo and other 
non-jurisdictional properties. The value attributed to this total plant 
in the 1949 sale was $7,537,000 as determined above. As a matter of 
fact, this is corroborated by the price of the August 1956 sale to 
polefoare System,Inc. of all rey tees Sonar aeee some $7,000,000 
cash an »000,000 rrent assets) for $13, »;000, which would leave 
some $5,400,600 plus/ serene 1esbilities as the realistic value of the 
property, see 102 Congress. Rec.,July 23, 1956. The monthly balance 
sheet filed by D.C.Transit System,Inc. with the Commission includeés-‘on. 
the liability side an item of $10,339,041 entitled "Excess of net orig- 
inal cost of properties recorded by predecessor owner over cost to pre- 
sent owner.* The value of the property to the new owner was of course 
enhanced by the tax and other concession in Public Law 757, supra.) 


See Appendix B- 
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Without a fare increase Capital Transit would have earned net opera- 


ting income of $956,054 for a 4.21% rate of return on book depregia- 
ted original cost rate base (JA 144). Related to realistic value, 


however, this was in the order of 20% rate of return- obviously 


more than enough. But the Commission considered this insufficient; - 


"the lowest level consonant with the preservation of the Company 
in private hands, in healthy operating condition" was $1,480,630 


for a 6.32% rate of return on book depreciated original cost rate 
(JA 127, 164.) 
base./ Related to realistic value, however, this was in the order of 


30% rate of return, obviously excessive and unreasonable. Further, 
these excessive returns were in addition to an annual depreciation 
accrual expense likewise based upon the non-existent original Sone 
value of the assets This produced for the owners :of some $5,000,000. 
worth of public utility property, the following ludicrous annual return: 


Without Fare Increase With Fare Increase — 
Depreciation Accrual $ 1, 936,736. $1,936,736 (Ja 1a% 


Net Operating Income 966, 084 1,480,630 = (ga 16 
TOTAL $ 2, 922,820 $3,417, 366 


6rhis unrealistic method of rate-making accounts for the fact that 
between i949 and 1956 the controlling group of Capital Transit Co. 
conducted one of the most successful financial speculations in public 
utility history. The stock which the 45% controlling group bought for 
$20 per share in 1949, received $38.36 in dividends during 1950 to1955. — 
and, after the 1956 sale of the assets to D.C.Transit System,Inc., had= 
@ book value in cash and securities of $56,42 per share. Thus while in 
1949 the common equity was worth $4,500,000, total dividends 1949-1956 
were $9,206,000; and after the 1956 sale Capital Transit held 
$13,540,000 in cash and secutities. Ironically, while the Commission — 
continues to assert that book original cost is.a realistic method of 
valuation, Capital Transit Company (renamed Universal Corporation) is 
claiming a $16,000,000 ($66.67 per 1949 share) carry—forward tax 
loss on the sale of. the same properties (see Letter to Capital Transit 
stock holders, filed July 25, 1956, S.E.C.) | 
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Moreover, the Commission had recognized in Order 4052 that its 


book cost method simply had not worked in the past: 


"No recent rate increase has actually provided the rate 
of return on original cost fixed by the Commission. Thus, 
by successive orders from 1946 to 1952, the Commission has 
found that the fares imposed would produce returns of 5-3/44, 
6.4%, 6.73%, and 64 to 7%; however, the adjusted rate of 
return has been, successively, 5.68%, 1.74%, 3.14%, 4.324, 
5.59%, 6.32% and 4.65%." (The Commission has evidently 
overlooked Order No. 3199 of May 8, 1947, in which the 
Commission justified its fare increase by the need for 
7.5% rate of return.) 


For the Commission once again to predicate a fare increase on the 
need for 6.32% on net book original cost was to indulge in what the 
Supreme Court condemned in Lindheimer v. Illinois Bell Telephone Co., 
292 U.S.-151, 163, 164 (1934), (quoted in Washington Gas Light v. 
Baker, supra, ll F. @dat el )3 
"The actual experience of the Company is more convincing 

than tabulations of estimates.... Elaborate calculations 

which are at war with realities are of no avail." 
In this regard, the second supplementary findings suggest that the 
Company earned 4.33% rate of return on net book original cost under 
the fares authorized by Order 4052 and here in issue. ! Then, leav- 
ing the rational, the Commission states that this is evidence of the 
accomplishment of the purpose of Order 4052, "to allow a fair return 
[6.3247 for the use of the property " (JA.179). But, logically, this 
demonstrates the contrary. If 4.33% is a fair return, then the 
Company was earning a fair return (4.21%) without a fare increase, 


and therefore no increase should have been granted. 


(the testimony relied upon was taken in the aborted 1955 fare case. 
See footnote af upra. Appellant does not accept the accuracy of the 
finding but cit@és it to demonstrate the Commission's illogic. The tes- 
timony was never subject to cross-examination or rebuttal. The Commis- 
sion rejected it in its opinion closing the case. The attempt, misguida 
though it be, to cite this testimony against appellant nicely illus- 
trates for this Court the Commission's concept of fair procedure. The 
Commission denied, without reasons, appellant's petition to intervene in 
that case on his own behalf and on behalf of other Tiders’:and whany. . 
community organizations. Yet the Commission would use the testimony from 
that proceeding to defeat riders' rights herein. 
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The ominous final act is portended in the second supple- 
mentary findings. The Commission indicates that it intends to 
increase the total return upon the need for which will be : 
rationalized the fare increase and tax remissions of D.C. 
Transit System, Inc. The new company will be allowed 64% on 
gross revenues (JA 179). Had this method been used in Order 
4052, the allowance for net operating income would have been 
some $1,700,000- about $200,000 more than the unrealistic 
figure developed from original cost rate base. This theory 
results from the Commission's erroneous interpretation of 
Public Law 757, S4th Congress, 70 Stat. 595, authorizing the 
transfer of the franchise, as discussed in Part II (H) supra. 
The Commission casually interprets, without briefs or argument, 
@ wholly novel rate-making tax-forgiving provision; and its 
interpretation gives the new company the maximum possible 
under the statutory formula, and the fare-payers and taxpayers, 


the minimum possible. 
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IV. FURTHER, THE COMMISSION ERRED IN ITS RATE BASE 
DETERMINATION: (A) BY NOT USING THE DEPRECIATION REQUIREMENT 
ESTABLISHED BY ITS STUDY FROM WHICH IT TOOK ITS CURRENT DE- 
PRECIATION ACCRUAL RATE; AND (B) IN ADDING AN ALLOWANCE FOR 
MATERIALS AND SUPPLIES IN RATE BASE. 


In this Court's opinion of July 8, 1955, the Court did not reach 
two further points relating to rate base because of its disposition 
of the question of the realistic value and economic obsolescence 

226 F.2d at 33. 
in rate base, Parts I, II, and III, supra,/ These points will be 
reached herein only if the Court affirms the Commission on the 


realistic value point. 


A. Failure to Use Depreciation Requirement Shown In Commission's 


Study. In connection with the proceedings before the Commission an 


exhaustive study was made by the Commission staff in conjunction with 
the company staff of the matter of depreciation, and that study 
developed: (1) the annual rate for accrual of depreciation expense 

as 4.3% of the original cost of the properties (JA 3), and 

(2) that the depreciation requirement on this basis was some 

| $2,500,000 in excess of the book reserve. The Commission adopted 


| the 4.3% rate for accrual, but ignored the deficiency in using book 


jf depreciation reserve as a subtraction from original cost of the 


| properties in developing the net rate base. Prudent investment 
: regulation requires that the depreciation requirement be used in the 
subtraction where there is a substantial under-accrual of the 


depreciation reserve, because otherwise the farepayers are required 
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to pay a return on values that no longer exist, values which have 
been consumed in the past. Of course, the Commission study ignored 
the larger question of economic obsolescence, but even without that, 
the reserve was short by $2,500,000. The Commission's method gave 
the Company both ends of the stick, and this is Sllustrated by the 
fact that the Commission staff's first study determined an accrual 
rate of 4.01% and no underaccrual in the reserve. The Company staff 
however succeeded in increasing the rate to 4.3% by shortening the 
service lines of the property. This increased the deduction allowable 
for rate-making; this increase should have been offset in return by 


reduction of rate base in amount of $2,500,000. 


The Commission has failed to make any findings of specific fact, 
or state any reason to justify its failure to use the depreciation 
requirement as determined by the study which determined the accrual 
rate. The difficulty is disclosed on the face of Order 4052, 
sufficiently for this appeal: The “allowance for depreciation" 
were adjusted (JA 125) the rate base calculation used the "accumu- 


lated depreciation per books" (JA 128; the Commission's expert wit- 


ness recommended that the federal income tax refund rice 
A 


amortization ($3,230,000) be added to the depreciation reserve; and 
finally the Commission stated, "As noted, the account for reserves 
for depreciation was on May 29, 1953, changed to a new basis, 

which in effect lowered the current accrual charges" (JA 137-138). 
The Commission erred because it did not justify its failure to 

use in calculating rate base, the "account for reserves" as 


"changed to a new basis," supra. 





i hs 
There can be no doubt of the propriety of increasing the depregia- 
tion reserve by $2,500,000 to at least equal the Commission's determina- 
tion of the depreciation requirement for both rate making and account- 
ing. Order 4052 finds that because of accelerated amortization of part 
of the property, federal income taxes 1941-1945 were reduced $3,232, 666, 
& reduction which was never reflected in fares prior to ae b3 be2 hoses) 
In @rder 4052, federal income taxes were reduced $46,053, and this an- 
nual adjustment through 1964 would reflect a total adjustment of 
$550,000 in favor of the farepayers. The net retained by the company 


is approximately $2,680,000. 


Amount reflected in fares 000 
Net to company. 2,680,000 
Thus the company has in fact been compensated for the risk of the de- 


Reduction in tax liability. $3,230,000 
__350, 000 


preciation reserve's becoming inadequate in an amount greater than 


the $2,500,000 deficiency determined by the Commission. 


B. Materials and supplies inclusion is improper because financed 
by reserves created out of fares. The Commission included in rate 


base some $1,300,000 for materials and supplies although this in- 
ventory is financed by the accumulation, out of the fares, of the 
reserves for income taxes and for injuries and damages. Federal 
income taxes under the new fares were estimated to be some $1,430,000 
[$830,000 (JA144) plus $600,000 (JA164)7. Payment of such taxes is. 


not made until long after their accrual. A reserve for injuries and © 


damages is accrued as an operating expense at 4% of operating revenues... 


Under the Commission's estimates of revenues at new fares, approxi- 
mately $27,500,000 (JA 164), the annual accrual is some $1,100,000. The 
money is not paid out until settlements are made long after the fund 


is accrued. 
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The Commission gives no reasons, nor makes any findings, to 
support the inclusion of materials and supplies in rate base, under 

these circumstances. There could be no reason for allowing the 
Company a return on investment made out of consumer funds; particu- 
larly in view of the Commission's conclusion that fares must be 
kept at the “lowest level consonant with the preservation of the 


Company in private hands, in a healthy operating condition" (JA 127 ). 


In Northern Natural Gas Co. v. Federal Power Commission, 
206 F. 2d 690 (C.A. Sth, 1953), the Court approved the use of 75% 
of the annual income tax as a deduction from working capital consist-— 
ing both of working cash and materials and supplies. In the instant 
case, the Commission has failed in this regard to make findings 
“which cover all the relevant issues" (Washin — Gas Light Co. v. 


Baker, 8% U.S.App.D.C. 115, 188 F.2d 11, 23). 
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V. THE FARE INCREASE MUST BE REFUNDED BY A METHOD 
DOING SUBSTANTIAL JUSTICE TO RIDERS AS A CLASS. 


It is established beyond question that the customers of 
@ public utility are entitled to a class refund of the total 
amount of a rate increase Sea - 4 Which is not sup- 


ported by @ valid Commission order—- upon ismeeutet appeal by 


an individual consumer. 
Washington Gas Light Co. v. Baker, supra, cert. den. 
340 U.S. 952 (1951); see mandate to District Court dated March 30, 


1951, requiring refund of rate increase back to effective date 
of increase. 


Washington Gas Light Co. v. Baker, 90 App. D.C. 98, 104, 
195 F.2d 29, 35 (1951). 


Capital Transit Co. v. Public Utilities Comm. of D.C. and 
PEPCo, supra. 


Arkadelphia Co. v. St. Louis 8.W.R.Co., 249 U.S. 134, 
145-146 (1919). 


Baltimore & Ohio R. Co. v. United States, 279 U.S. 7&l, 
73 Le ed. 954 (1929). 


United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332, 347 (1956). 


Jackson v._ Woods, 182 F.2d 338 (C.A. 5th, 1950). 


Natural Gas P.L.Co. v. Harrington, es F.Supp. sel .D. Tex, 1956). 
Cele: Covert v. Nashville C & 5t. Co., 165 Tenn. 153 P 


208 S.W. 2d 1008 (1948). 


Distribution of the amount to be refunded is not frustrated 


by the difficulties of determining the exact amounts due to each 


individual consumer. The question is not unique to transportation 


utilities. The Supreme Court has held that in such circumstances 


a federal court must do the best it can to secure substantial justice. 





alla 
Federal Power Commission v. Interstate Natural Gas Co., 336 U.S. 
577 (1949). That case involved a gas pipeline refund of wholesale 
charges to twenty-one local utilities who in turn distributed gas 
to numerous ultimate consumers. The Court stated that: 

"What in fact would have happened ... no one can know 
for a certainty. But the federal court must make its prog- 
nosticationg.... It is an administrative matter involving 
the°exercise of an informed judgment by the federal court 
and should have the flexibility and dispatch which charac- 
terizeg the administrative process." (584) 

Many methods have been used to obtain substantial justice to the 


rate-payers as a class. The appropriate method here is to refund 


the money by a five-cent or other discount on all rides until 


the fund is exhausted. This method has the sanction of the U.S. 
Court of Appeals for the District of Columbia Circuit. In 
Pennsylvania Water & Power Co. v. F.P.C., 8&9 U.-S.App. D.C. 235, 
193 F.2d 230, affirmed 343 U.S. 414 (1952), the Baltimore Gas & 
Electric Company was required to make a refund of some $5,000,000 
by a 77.6% credit to every customer's bill for the month of June 
1955, irrespective of whether the customer had been a customer 
during the period 1949-1952 when the overcharges were collected. 
The undistributed balance was charged to customer contributions 
as a deduction from rate base. (See Stipulation filed June 15, 
1956, in this Court, Nos. 10,236 and 10,239, which summarizes 


the orders and their execution.) 
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There are other alternatives. The amount involved could be set 
aside as a fund, or an appropriate liability account, to be amortized 
from year to year against any remission of taxes which might other- 
Wise be due to D.C.Transit System, Inc. under Section 9 of 
Public Law 757, S4th Congress, 70 Stat. 600. This would benefit 
the riders indirectly as taxpayers, and this principle was applied 
as a method of accomplishing the refund due upon completion of 
the Market Street case, supra, see Market Street R. Co. v. Railroad 
Commission, 2% Cal. 2d 363, 171 P. 2d 875 (1946). In that case the 


Court gave the total unclaimed balance to the City of San Francisco. 


Again, there is no difficulty in devising other fair methods of 
accomplishing the refund upon examination of the specific circum— 
stances. Thus, this Court required the Pennsylvania utilities, 
receiving a refund by virtue of Pennsylvania Water & Power Co. v. 
F.P.C., supra,to reduce their rate bases by the amount received, 
Pennsylvania Water Power Co, -v. F.P.C., 92 U.S. App. D.C. 125, 

203 F. 2d 219 (1953). 
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VI. THE DISTRICT COURT ERRED IN SUBSTITUTING 


D.C. TRANSIT SYSTEM, INC. FOR CAPITAL TRANSIT COMPANY 
BECAUSE THE LATTER REMAINS LIABLE FOR ITS OBLIGATIONS. 


D.C. Transit System, Inc. became “subject to, and responsible 
for, all liabilities of Capital Transit Company of whatever kind 
or nature, known or unknown, in existence at the time of such 
acquisition" under Section 14 of Public Law 757, 70 Stat. 703. 
This statute, however, does not release Capital Transit from its 
debts in existence at the time of acquisition, and therefore 
Capital Transit remains primarily or secondarily liable for such 
debts. This alone is sufficient reason for retaining Capital 
Transit as a party. Further, this is obviously necessary in view 
of the fact that Capital Transit had, at the time of the sale, 
some $13,500,000 net worth in liquid, unencumbered assets while 
D.C. Transit System had some $500,000 net worth with assets 


completely encumbered. 


There would be a serious question of the constitutionality if 
Public Law 75/7 were interpreted so as to leave the creditors of 
Capital Transit at the mercies of an almost insolvent corporation. 
Statutes should be interpreted as constitutional where there 


are two equally possible interpretations. 


Finally, Capital Transit has not transferred its records to 
D.C. Transit. In connection with the refund of the fare increase, it 
may be necessary that the Court and parties have access to these re- 
cords. They will only be immediately available if Capital Transit 


remains a party to this proceeding. 
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This question is important beyond this case because of the volume 


of litigation in this jurisdiction involving claims against Capital 
Transit Company. In National Labor Relations Board v. Capital 
Transit Company (No. 13,498, Order filed October 21, 1956), this 
Court held that, in a case arising prior to the sale of Capital 
Transit, the proper form of decree was against Capital Transit Com— 
pany, its successors and assigns. This precedent should be followed 
for all litigation in claims arising prior to the sale. It is nec- 


essary to retain Capital Transit as a party for this purpose. 


There is in this regard no question that D.C. Transit stands in 
Capital Transit's shoes for substantive purposes, and the riders’ 
substantive rights are exactly the same against either utility 
(JA 214). As a practical matter, however, Capital Transit should 
not be permitted to carry off the cash derived from mortgaging 
the utility property, and leave behind to face the creditors a 
successor utility of doubtful financial responsibility. 
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Thus, if the question of substitution was a matter within 
the discretion of the District Court, it was clearly erronéous 
and an abuse of discretion to order the substitution of 
D.C. Transit for Capital Transit. Appellant has no objection 
to admitting D.C. Transit as an additional party defendant. 
The decree, however, should run against Capital Transit 
as to payment of the instant obligations; and the utilities 
can determine between themselves where the incidence should 
fall. The record does not establish upon which company the 


incidence of the refund would ultimately fall. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the order of the District Court below should be reversed 


and the fare increase refunded. 


GEORGE SPIEGEL 


Attorney pro sé 


10831 Lorain Avenue 
Silver Spring, Maryland 
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APPENDIX A 


BALANCE SHEET OF CAPITAL TRANSIT COMPANY 
AS OF AUGUST 14, 1956 


(Source: Monthly Report filed 
at Public Utilities Commission) 





ASSETS 
Current Assets: 
cash $ 1s 560, 650 
other 925,338 
total $ 3,506,486 
Préperty plant 
and Equipment: 
road & equip- 
ment, original 
cost 47,520, 148 
less accumu- 
lated depre- 
ciation 29, 541, 226 
net 18, 038, gee 
Special deposit 562,000 
Other assets $6,463 
$27,193,873 
LIABILITIES 
Current Liabilities $ 1,099, 635 
Deposits (purchase offer) 500,000 
Reserve, for write-off of 
railway facilities 4,230, S44 
Reserve, loss on sale of s 
assets 6,108,197 | 
Other reserves . by (155297 
Stockholders equity 
capital stock & surplus 18,750,000 
earned surplus ~ 5,210,000 
net 13, 540,000 


$27,193, 873 





BALANCE SHEET OF D.C. TRANSIT SYSTEa, INC 


AS OF AUGUST 31, 1956 


»3SzTS 


Current Assets: 


cash $ 2,258,508 
special deposit to 
secure loan 5,600, 000 


other S40, hi LUC) 
Total 


Property, plant & equipment 
road & egpt.,original cost 47,555, 622 
less: accumulated depreci- 29, 629, 556 
ation 
Net 
Other 


LIABILITIES 


Current Liabilities; 
Notes payaodle in 1 year 6,500,600 
Others 1,284,194 
Total 
Reserves 
Notes payable after 1 year 
Excess of net original cost 
of properties recorded by 
predecessor owner over 
cost to present owner 
Stockholders equity: 
capital stock _500, 000 
earned surplus $956 


total 


% 8,798,949 


Lf; eee 
oe 


et 


7,734,195 
1,749,098 
6,478, 000 


10,339,041 


491,043 
326, 641,377 
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APPENDIX C 
STATUTES INVOLVED 


D.C. Code (1951) 


Section 43-122, 37 Stat. 977 


Chapters 1-10 of this title shall apply to the transportation 
of passengers, freight, or property from one point to another 
within the District of Columbia, and any common carrier perform- 
ing such service; and chapters 1-10 of this title shall be so 
applicable and be so construed as to be free from conflict with 
those provisions of the Constitution of the United States and 
the laws in pursuance thereof relating to interstate commerce. 
(March 4, 1913, 37 Stat. 977, ch. 150, 8, par. 1.) 


Section 43-301, 37 Stat. 977 


~The charge made by any such public utility for any facility 
or services furnished, or rendered, or to be furnished or ren- 
dered shall be reasonable, just, and nondiscriminatory. Every 
unjust or unreasonable or discriminatory charge for such 
facility or service is prohibited and is hereby declared 
unlawful .... 


Section 43-401, 37 Stat. 994 


-eethird, any public utility desiring to advance or discontinue 
any such rate or rates may make application to the commission in 
writing, stating the advance in or discontinuance of the rate 
or rates desired, giving the reasons for such advance or discon- 
tinuance; fourth, upon receiving such application the commission 
shall fix a time and place for hearing, and give such notice to 
interested parties as shall be proper and reasonable; if, after 
such hearing and investigation, the commission shall find that 
the change or discontinuance applied for is reasonable, fair, and 
just, it shall grant the application, either in whole or in 
part... 


Section 43-705, 49 Stat. 62 


-e-Any party, including said Commission, may appeal from the 
order or decree of said court to the United States Court of Appeals 
for the District of Columbia, which shall thereupon have and 
take jurisdiction in everyfuch appeal.... 





Il. 
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Section 43-706, 49 Stat. 883 


In the determination of any appeal from an order or decision 
of the Commission the review by the court shall be limited to 
questions of law, including constitutional questions; and the 
findings of fact by the Commission shall be conclusive unless 
it shall appear that such findings of the Commission are un- 
reasonable, arbitrary, or capricious. (March 4, 1913, 37 Stat. 
989, ch. 150, &, par. 66; August 27, 1935, 49 Stat.683, ch.742, 2.) 


prune Law 757 - S4th Congress, 70 Stat. 598, Approved July 24, 


Section 4. 


It is hereby declared as a matter of legislative policy that in 
order to assure the Washington Metropolitan Area of an adequate 
transportation system operating as a private enterprise, the 
Corporation, in accordance with standards and rules prescribed 
by the Commission, should be afforded the opportunity of earning 
such return as to make the Corporation an attractive investment 
to private investors. As an incident thereto the Congress finds 
that the opportunity to earn a return of at least 64 per centum 
net after all taxes properly chargeable to transportation opera- 
tions, including but not limited to income taxes, on either the 
system rate base or on gross operating revenues would not be un- 
reasonable, and that the Commission should encourage and facili- 
tate the shifting to such gross operating revenue base as 
promptly as possible and as conditions warrant; and if conditions 
warrant not later than August 15, 1958. It is further declared 
as a matter of legislative policy that if the Corporation does 
provide the Washington Metropolitan Area with a good public 
transportation system, with reasonable rates, the Congress will 
maintain a continuing interest in the welfare of the Corporation 
and its investors. 


Section 9. 


(a) Except as hereinafter provided, the Corporation shall not, 
with respect to motor fuel purchased on or after September 1, 
1956, pay any part of the motor vehicle fuel tax levied under 
the Act entitled “An Act to provide for a tax on motor vehicle 
fuels sold within the District of Columbia, and for other pur- 
poses", approved April 23, 1924, as amended (D.C. Code, title 47 
chapter 19). 

(b) For the purposes of this section- 

(1) the term "a 64 per centum rate of return" means a 64 
per centum rate of return net after all taxes properly charge- 
able to transportation operations, including but not limited 
to income taxes, on the system rate base of the Corporation, 
except that with respect to any period for which the Commission 
utilizes the operating ratio method to fix the rates of the 
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Corporation, such term shall mean a return of 64 per centum 
net after all taxes properly chargeable to transportation 
operations, including but not limited to income taxes, based 
on gross operating revenues; and 

(2)the term "full amount of the Federal income taxes and the 
District of Columbia franchise tax levied upon corporate 
income" means the amount which would have been payable in the 
absence of write-offs in connection with the retirement of 
street railway property as contemplated by section 7 of this 
part, but only to the extent that such write-offs are not 
included as an operating expense in determining net earnings 
for rate-making purposes. 


(c) As soon as practicable after the twelve-month period ending 
on August 31, 1957, and as soon as practicable after the end of 
each subsequent twelve-month period ending on August 31, the 
Commission shall determine the Corporation's net operating 
income for such twelve-month period and the amount in dollars 
by which it exceeds or is less than a 64 per centum rate of return 
for such twelve-month period. In such determination the Commis- 
Sion shall include as an operating expense the full amount of the 
motor vehicle tax which would be due but for the provisions of 
this section on the motor fuel purchased by the Corporation during 
the twelve-month period, and the full amount of the Federal 
income taxes and the District of Columbia franchise tax levied 
upon caporate income. The Commission shall certify its deter- 
mination to the Commissioners of the District of Columbia or 


their designated agent. If the net rie income so certified 


by the Commission equals or is more than a 64 per centum rate of 
return, the Corporation shall be required to pay to such Commis-— 
sioners or their designated agent, the full amount of the motor 
vehicle fuel taxes due on the purchases of motor fuel made by the 
Corporation during such twelve-month period. If the net opera- 
ting income sofertified is less thana6s per centum rate of 
return, the Corporation shall pay to such Commissioners or 

their designated agent, in full satisfaction of the motor 
vehicle fuel tax for such period an amount, if any, equal to the 
full amount of said motor vehicle fuel tax reduced by the amount 
necessary to raise the Corporation's rate of return to 6 per 
centum for such period, after taking into account the effect 

of such reduction on the amount of Federal income taxes and 

the District of Columbia franchise tax levied upon corporate 
income payable by the Corporation for such period. Within thirty 
days after being notified by the said Commissioners or their 
designated agent of the amount of the motor vehicle fuel tax 

due under this section, the Corporation shall pay such amount 

to the said Commissioners or their designated agent. 


(d) If not paid within the period specified in subsection (c), 
the motor vehicle fuel tax payable under this section and the 
penalties thereon may be collected by the Commissioners of the 
District of Columbia or their designated agent in the manner 
provided by law for the collection of taxes due the District of 








-51- 


Columbia on personal property in force at the time of such 
collection; and liens for the motor vehicle fuel tax payable 
under subsection (c) and penalties thereon may be acquired 
in the same manner that liens for personal property taxes 
are acquired. ; 


(e) Where the amount of the motor vehicle fuel tax payable 
under subsection (c), or any part of such amount, is not paid 
on or before the time specified therein for such payment, 
there shall be collected as part of the tax, interest upon 
such unpaid amount at the rate of one-half of 1 per centum 
per month or portion of a month. 


(f) The Commission of the District of Columbia or their 
designated agent are hereby authorized and directed to issue 
to the Corporation such certificates as amy be necessary to 
exempt it from paying any importer the motor vehicle fuel 
tax imposed by such Act of April 23, 1924, as amended, or as 
hereafter amended. 


(g) (1) From and after the time fixed in paragraph (2) of 
this subsection the Corporation shall not be required to pay 
real estate taxes upon any real estate owned by it in the 
District of Columbia and used and useful for the conduct of 
its public transportation operations to the extent that the 
Commission has determined such rules and regulations as it 
may issue that the Corporation's net operating income in the 
previous year was insufficient, after giving effect to the 
tax relief provided in the preceding subsections, to afford 
it a per centum rate of return. 

(2) This subsection shall take effect upon the completion of 
the program contemplated in section 7 of this part, as certis 
fied by the Commissions of the District of Columbia, or at 
such earlier time as the Commission may find that the said 
program has been so substantially completed that the taking 
effect of this subsection would be appropriate in the public 
interest and shall so certify to the Commissioners of the 
District of Columbia. 


Section 14. 





The Corporation, at the time it acquires the assets of 
Capital Transit Company, shall become subject to, and respon- 
sible for, all liabilities of Capital Transit Company of what-— 
ever kind or nature, known or unknown, in existence at the time 
of such acquisition, and shall submit to suit therefor as though 
it had been originally liable, and the creditors of Capital Tran- 
sit Company shall have as to the Corporation all rights and reme- 
dies which they would otherwise have had as to Capital Transit 
Company: Provided, however, That the Corporation shall not be 
liable to any dissenting stockholder of CTC for the fair value of 
the stock of any such stockholder who shall qualify to be entitled 
to receive payment of such fair value. No action or proceeding in 
law or in equity, or before any Federal or District of Columbia 
agency or commission, shall abate in consequence of the provisions 
of this section, but such action ot proceeding may be continued in 
the name of the party by or against which it was begun, except that 
in the discretion of the court, agency, or commission the Corpora- 
tion may be substituted for the Capital Transit Company.... 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


The appellee Commission does not believe that appellant has 
correctly stated the questions presented in this appeal. It believes the 
questions are: 

l. Has the Public Utilities Commission made adequate findings 
and conclusions, supported by substantial evidence of record to support 
the rates of fare prescribed by it, and sufficient to enable this Court 
to exercise properly its appellate function? 

2. Do the record and findings constitute a rational basis for 
the conclusions reached by the Commission? 

3. Did the lower Court, as a matter of law, correctly grant the 


motions of appellees for summary judgment and affirm Order No. 4052? 


(J. A. 216-219) 


4. Even if the answers to the foregoing questions are in the 
negative, may a refund be lawfully and equitably made when the rates 
collected were required to be charged by the utility under penalty of law 


for its failure to do so? 
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In the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 633 


GEORGE SPIEGEL, Appellant, 
vs. 


PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA, 
ET AL., Appellees. 


BRIEF FOR APPELLEE PUBLIC UTILITIES COMMISSION 


COUNTER-STATEMENT OF THE CASE 

Subsequent to the decision of this Court in Spiegel v. P.U.C., 96 
U.S. App. D.C. 307, 226 F. 2d 29, on July 8, 1955, Public Law 389, 84th 
Congress (69 Stat. 724) was enacted, repealing the franchise of Capital 
Transit Company (Transit Company) effective August 14, 1956, and au- 
thorizing the District Commissioners to approve rates for Transit Com- 
pany for the remaining life of its franchise. 

At midnight on June 30, 1955, operation of Transit Company was 
discontinued because of a strike, and the rates prescribed by Order No. 
4052 for Transit Company have not been in effect since that date, and never 
can be put into effect. After rates were authorized by the District Com- 
missioners under Public Law 389, Transit Company resumed operation, 
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and appellant filed an appeal from the action of the District Commissioners 
and sought to enjoin the rates (C.A. No. 5180-55). The appellant also 

moved for segregation of fares for refund upon the allegation that the authori- 
zation was unlawful. The lower court denied appellant's motions, granted 
the defendants’ motions for summary judgment and dismissed the appeal on 
February 13, 1956. 

Pursuant to the mandate of this Court, the proceedings in which 
Order No. 4052 was promulgated were remanded to the Commission by 
order dated January 10, 1956. The appellant filed a motion with the Com- 
mission to vacate the order without following the instructions of the order 
on remand. Upon denial of that motion, appellant filed a motion in the 
lower court to vacate its order of remand, contrary to the mandate of this 
Court. That motion was denied. 

When the proceedings were remanded, the Commission, in Supple- 
mentary Findings dated May 18, 1956, was of opinion that the matter was | 
"entirely moot" (J. A. 168), and for that reason did not make adequate 
findings to meet this Court’s instruction. Upon further consideration of 
the matter, the Commission recognized its lack of power to make a 
judicial determination that the matter was moot, and for that reason sub- 
stituted its SUPPLEMENTARY FINDINGS ON REMAND OF FORMAL CASE 
NO. 424 dated August 8, 1956, for the findings made May 18 (J. A. 171-180). 

The Findings contain a recital of the evidence on the subject of rate 


base. It is undisputed. The appellant offered no testimony on the subject 


of rate base. He accepted and adopted as his own the rate base estimates 


made by the Commission"'s witness (J. A. 177). 
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The appellant's application for reconsideration and his petition of 
appeal are predicated primarily upon alleged error "in issuing" the 
Supplementary Findings (J. A. 185), and his disagreement with the con- 
clusions reached by the Commission. The appellant does not challenge 
the recital of the evidence upon which the Commission reached its con- 
clusions. In his appeal from Order No. 4052, in 1955, appellant did not 
set forth in his application for reconsideration, nor allege in his petition 
of appeal, that the rates were unjust, unreasonable or discriminatory, 

a prerequisite to being heard upon such matter (Sec. 43-704, Code). The 
rate of return testified to by all witnesses on the subject developed a rate 
to be applied to an original cost rate base (J. A. 97, 145, 149, 169). In 
the 1955 appeal, appellant contended on page 27 of his brief for a rate 
base of $9, 600,000, and on page 30 for a rate base "something in 

the order of 50 0/0" of the net original cost. This method would produce 
a rate base of $11,700,000. In the case at bar, the appellant has reached 
several other and different "conjectures" as to a rate base. 

Appellant's brief in this appeal is predicated in large part upon 
events that have occurred since Order No. 4052 was put into effect. 
Section 43-705 of the Code requires an appeal to be heard upon the record 
made before the Commission, not upon subsequent events. In some of 


appellant's "theories" of rate base, he uses a 1949 market price of com- 


mon stock only to try to invalidate a rate base determination made in the 


year 1953. 
The Supplementary Findings do not modify Order No. 4052. They 
do not require the appellant to do or to refrain from doing anything. They 


do not affect his legal or equitable rights. 
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Contrary to the appellant's statement on page 8 of his statement 
of the case, the Commission has not stated that "no 'direct' issue was 
raised" in the record regarding the rate base. What the Commission 
said was that :'"'No direct issue was presented concerning the use of any 
other type of rate base, or the rate of return applicable to such other 
type of rate base" (J. A. 169, 173). There was an issue as to the amount 
of the rate base, until an error was disclosed in the Company's estimate, 
whereupon it accepted the estimates of the Commission's witness (J. A. 
128), as did the appellant (J. A. 177). 

SUMMARY OF ARGUMENT 

l. This appeal is predicated upon Supplementary Findings made 
pursuant to mandate of this Court which appellant claims the Commission 
was in error "in issuing". The Findings are supplementary to an order 
issued January 20, 1954, ona record that was closed October 1, 1953. 
The rates prescribed by that order have not been in effect since June 30, 
1955, and never can be put into effect. The Supplementary Findings are 
based upon undisputed evidence on the question of rate base. The rate 
base was established from known facts. It is factual and realistic. 

The appellant offered no evidence on the question of rate base. He 


accepted and adopted as his own the estimates made by the Commission's 





witness. He now challenges the conclusions upon events that have occurred 
since the record was closed. 

2. The statute prohibits the urging in any court of a claim of * 
error that has not been expressly set forth in an application for reconsidera- 


tion. The appellant did not claim in his application for reconsideration of 
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Order No. 4052 that the rates were unjust and unreasonable. This 

Court has no statutory jurisdiction to entertain such a contention. The 

statute provides that the appeal shall be heard upon the certified record. 
The Supplementary Findings of fact are complete and are sup- 

ported by evidence. The record contains a rational basis for the conclu- 

sions reached. When it is found that administrative determinations 


are supported by evidence the function of review is ended. Review is 


limited to questions of law (Sec. 43-706, Code). The weight of evidence 


and the inferences to be drawn therefrom are for the administrative body, 
not the courts. The appellant's arguments of disagreement are not 
enough to upset the Commission's conclusions. 

3. The evidence relating to rate base is notchallenged. Ad- 
ministrative determinations will not be set aside by the courts if there 
is evidence to support them, even where there is conflicting evidence. 

In appellant's appeal in 1955, he argued two theories for rate 
base determination which are different from the theories he now ad- 
vances. His theories are unsupported by evidence and are unrealistic. — 
If either theory is sound, other theories are unnecessary. The method 
followed in determining the rate base has been approved by this and other 
courts. The legislative discretion in rate-making extends to the method 
employed as well as the determination. Values for rate-making must be 
determined as of the time of the valuation. Criticism of the Commis- 
sion's method does not prove its invalidity. Rate base determinations 
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cannot be predicated upon sales of common stock. Market Street Ry. Co. 
v. R.R. Com., 324 U.S. 548, relied upon by appellant, is not applicable 
in this appeal. The common stock of that Company had no market value. 
Stock was not sold. The forced sale of properties in 1956 is no indication 
of value in 1953. 

4. Part of appellant's brief is based upon his conclusions reached 
by taking statements out of context, and dealing with different matters. 
If the appellant had evidence to support a realistic theory, other con- 
jectures are unnecessary. In his brief filed with the Commission 
before the order was issued, the appellant accepted the rate base esti- 
mates made by the Commission's witness. The methods now argued are 
unsupported by evidence. 

5. By taking statements out of context the appellant stated a 
conclusion that the Commission determined value in 1953 measured by the 


sale price of stock in 1949. What the Commission stated was the value of 


100 °/° of the stock, not the value of property. The Market Street Ry. case, 


supra, upon which appellant relies, is inapplicable to the facts in the record 
on review. That Company had no value except "salvage value"'". To the 
contrary, Transit Company had a large earned surplus, was paying divi- 
dends, and was *'financially sound and able to operate successfully" (J. A. 
148). 

6. In appellant's 1955 appeal, he advocated an "economic" rate 
base different from the "realistic" rate base he now claims. The record 
is'the same in both appeals. To support his "realistic" rate base, he 
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arbitrarily "writes down" capital stock and earned surplus and the 
amount for "net plant", shown in the consolidated balance sheet in an 
: realities. 
S.E.C. release, by $24, 691,000. His "write downs" are "at war" with/ 
In his 1955 appeal he suggested $2, 100, 000 for working capital. He now 
claims none should be allowed. The appellant capriciously treats 
charges for annual depreciation as operating income. Appellant's | 
measure. of, a rate base by the price-of common stock fails to consider 
investment represented by bonds in the amount of $9,000,000. Ia 
capitalization measure of the rate base is to be:used, it must include all 
capitalization. The unreliability of the market price of. common stock to 
measure a rate base is shown by the varying market values under different 
earning conditions (J. A. 9). The appellant has misapplied a capitalization 
method by using only a portion of the capitalization. The appellant relies 
upon the sale of ‘Transit's properties in 1956. Subsequent events do not 
estzblish a value for 1953. Conjectural and unsatisfactory estimates are 


condemned by the courts. 


7. The Commission properly deducted from actual cost of property 


the depreciation reserve accrued on the books. The appellant argues that 
a "reserve requirement" should have been deducted from original cost. 
There is no evidence in the record relating to a ''reserve requirement". . 
The reserve for depreciation was accrued on the books at Re pre- 
scribed by the Commission. This Court rejected a similar argument in 
a proceeding in which a reserve requirement had been established. On 
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pages 36-38 of his brief, appellant takes statements out of context, 
which lead to inferences that are misleading. 

He stated that a change in the accrual rate increased depreciation 
charged for rate-making, when the charges were reduced $278, 256 (J. A. 
6). A statement of only a part of the facts leads to an inference that the 
change in the annual accrual rate affected the accrued reserve, which is 


contrary to fact. The appellant erroneously stated that in Milwaukee & 


Suburban Co. v. P.S.C., 68 N.W. 2d 552, the difference between the 


cost and the sale price of property was treated as "the depreciation 
requirement". It was treated as an acquisition adjustment. The 
Milwaukee & Suburban sale of assets is inapplicable to this appeal. 

8. The Commission made no allowance for "cash" working capital 
but did allow the actual investment in materials and supplies, which ap- 
pellant now claims was error. In his 1955 brief (p. 27), he argued for 
working capital of $2,100,000. The record is the same in both appeals. 
The method of determining a rate base is a question of fact for the 
regulatory body and not a question of law. 

9. The rates collected under Order No. 4052 were the only rates 
that could be lawfully collected. Failure to comply with the order would 
have subjected the Company to penalties (Secs. 43-906 and 43-902, Code). 
The assumption by the new owner of a liability for refund would increase 
the purchase price assignable to depreciable property to be recovered 
through depreciation charges. The rate payers would not receive a 
benefit from a refund in such event. 
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ARGUMENT 
The Rate Base Determination Was 


Made Upon Undisputed Facts. it 
Is Fac an ce 


The appellant's appeal is based upon the SUPPLEMENTARY FIND- 
INGS ON REMAND OF FORMAL CASE NO, 424 dated August 8, 1956 (J. 


A. 171-180). On August 17, 1956, he filed an application for reconsidera- 


tion, as a prerequisite to appeal (Sec. 43-704, Code), designated APPLICA- 


TION FOR RECONSIDERATION OF SUPPLEMENTARY FINDINGS ON RE- 
MAND OF FORMAL CASE NO. 424. The second ground complained of’ is: 
"2. The Commission erred as a matter of law, and 
its actions were arbitrary, capricious and unreasonable 

in issuing its Supplementary Findings On Remand Of Formal 

Case No. 424 (hereinafter called '2nd Supplementary Findings’). " 

The appellant alleged in Paragraph VI of the amended petition of 

appeal (J. A. 185) that: 
"The Commission erred as a matter of law, and its actions 

were arbitrary, capricious and unreasonable in issuing its 

2nd Supp. Findings."’ 
The original Findings, Opinion and Order No. 4052 complained of was 
issued January 20, 1954, upon a record that was closed on October Il, 
1953 (J. A. 125). The test year used was the twelve months ended April 
30, 1953, and the future annual period beginning July 1, 1953. Upon ap- 
peal from that order this Court stated in its decision of July 8, 1955, in 
Spiegel v. P.U.C., 96 U.S. App. D.C. 307, 310; Sl, 226 F. 2d 29, 
that the Commission's-- 


" * * * reasons for using the original cost rate base do not 
clearly appear from its opinion and order. This gives us 
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our present concern, not because we mean to intimate which 
base should predicate Commission action, but because we 
cannot properly exercise our appellate function unless the 
Commission states the reasons for the course it decided to 
follow. ** **"" | 


The Court concluded by saying: 


"Concluding, as we do, that the report and order of the 
Commission do not reflect an adequate statement of its reasons 
for adopting the original cost rate base, we must reverse the 
judgment of the District Court, with directions to remand the 
case to the Commission for such further action on its part as 
may be consistent with this opinion. *** * ° 


Pursuant to mandate, the proceedings were remanded to the Com- 
mission on January 10, 1956. Under date of May 18, 1956, the Commission 
made Supplementary Findings in which it stated that because of the enact- 
ment of Public Law 389 the proceedings "are entirely moot" (J. A. 168) 
and for that reason did not make more complete findings. ThoseFindings 
referred to the quotations ‘by this Court from the original opinion. In 
view of the importance this Court attached to some of the language quoted 
from the original opinion, the Commission stated: | 

"We further note that the portions of our opinion in Order 

No. 4052 dealing with the current realities as to the value of 

transit properties generally, and as to the value of Capital 

Transit in particular, were in the nature of a caveat as to the 

economic possibilities of actually supporting an ‘original cost’ 

rate base on reasonable rates of fare, and such portions of the 


opinion were not intended as findings applicable to the peeen 
nation from the record in this proceeding.‘ (J. A. 170)! 


]. The member of the Commission who wrote that part of the Findings 
quoted by this Court in its decision of July 8, 1955, also wrote 
the Supplementary Findings of May 18, 1956. Consequently, he could 
state the purpose of the administrative warning in the "caveat" of 
possible consequences due to changes in economic conditions. 
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_ The rates prescribed in Order No. 4052 have not been in effect 
since the strike of Transit Company's employees on June 30, 1955, and 
cannot be effective in the future (J. A. 171). Under Public Law 389, ap- 
proved August 14, 1955 (69 Stat. 724), cited by the appellant, Transit 
Company's franchise was repealed, effective August 15, :1956,: and the 
District Commissioners were authorized to-establish its rates for 
the remaining life of its franchise. Since the enactment of Public Law 
389, the defendant Commission has had no jurisdiction to prescribe 
rates for Transit Company. Public Law 757, approved July 24; 1956 
(70 Stat. 598), also cited by appellant, granted a new franchise to 
D. C. Transit System, Inc. , .and continued in effect until August 15, 
1957, the rates established under Public Law 389 for Transit Company. 

Because the Commission, upon further consideration, realized 
it could not make a judicial determination of the question of mootness, 
it promulgated the Supplementary Findings on Remand in substitution of 7 
the Findings of May 18 (J. A. 172).- .The Supplementary Findings recite 
and analyze the testimony of record and state the conclusions drawn 
therefrom. They are factually correct. 

The rate base approved is the actual.cost, less accrued depre- 
ciation, plus the actual investment in materials and supplies (J..A. 128, 
173, 174). Both the cost and the depreciation reserve are amounts re- 
corded pursuant to orders of the Commission (J. A. 175). They are 
known and undisputed facts. The rate hase.is, therefore, both factual 
and realistic (J. A. 128, 174, 177, 179). The rate of return testified to 


by the witnesses and that found as fair by the Commission is a rate to 
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be applied to a depreciated original cost rate base (J. A. 97, 149, 175, 
177). 

It is significant that appellant does not challenge the accuracy 
of the findings stated in the Supplementary Findings. His challenge is 
based upon his disagreement with the Commission's conclusions and 
upon events that have occurred since the record was closed. Disagree- 
ment with conclusions, however honest, without supporting evidence 
is not factual or realistic. 

In the absence of evidence of record to support a different rate 
base, the appellant does not appear certain as to what he thinks the 
rate base should be, as will be demonstrated later. When he was be- 
fore the Commission he offered no testimony on the subject of rate base. 
In the proceedings and in his brief filed with the Commission before 
the order was issued, the appellant accepted and adopted as his own the 
rate base estimates for the test year and for the future annual period 
developed by the Commission's witness (J. A. 177), which were the 
estimates found by the Commission as the proper rate base. In that 
brief, he recommended an increase in rates for Transit Company, but 
in a smaller amount than that found by the Commission. 

Upon the basis of events that have occurred since the record 
closed, the appellant now argues that there should have been no increase 
in rates, and thata different rate base should have been found, by some 
different method. 
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Review Is Limited by Statute and 
Applicable Court Decisions... 


Section 43-704 of the Code provides that no person" shall in 
any court urge or rely on any ground" not specifically set forth in an 
application for reconsideration and that "No appeal shall lie from any 
order of the commission unless an application for reconsideration shall 
have been first made and determined." Section 43-705 of the Code pro- 
vides that upon appeal from any final order, the Commission shall cer- 
tify the record to the court, and that: 

"" * * * Any such appeal shall be heard upon the record before 

the commission, and no new or additional evidence shall be 

received by the said court. * * *" 

The order complained of was promulgated January 20, 1954 (J. A. 
125). Appellant filed an application for reconsideration of it in February, 
1954, as a prerequisite to appeal, but he did not allege that the rates 
were unjust, unreasonable, unlawful or discriminatory. Since nosuch 
claim of error was set out in the application, the appellant may not be 
heard "in any court" to urge or rely upon such ground. The appellant 
having failed to exhaust his administrative remedy, this Court is without 
statutory jurisdiction to entertain such a contention. Mallory Coal Co. 


v. National Bituminous Coal Com., 69 App. D.C. 166, 99 F. 2d 399; 


Red River Broadcasting Co., Inc. v. F.C.C., 69 App. D.C. 1, 98 F.. 


2d 282 (cert. den. 305 U.S. 625). 

Since the principal claims of error made in the application for 
reconsideration and in the amended petition of appeal are disagreement 
with the conclusions and error "in issuing" the Supplementary Findings 
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(J.A. 185), the Commission believes that appellant has no cause to 
complain or right of appeal. After remand, appellant filed a motion with 
the Commission to vacate Order No. 4052 without making supplemental 
findings, contrary to the instructions of this Court. He filed a motion 
in the lower court to vacate the order of remand, contrary to the mandate 
of this Court. 
- Now that the Commission has patie full and complete findings 

of fact and conclusions. therefrom in its Supplementary Findings, this 
Court is able to exercise its appellate function, which it was unable to 
do in the decision of July 8, 1955. It is for this Court to say whether or 
not the Supplementary Findings on Remand (J.A. 171-180) "states the 
reasons for the course it [the Commission] decided to follow’. The Com- 
mission has scrupulously recited the evidence, and the only evidence in 
the record, relating to rate — and has stated its conclusions therefrom. 
It believes that it has complied with the instructions of this Court, and has 
made an adequate statement of its reasons for adopting the original cost 
rate base. | 

If the Commission's findings are supported by evidence and ade- 
quately stated, the function of the Court on review is ended. National 
Broadcasting Co. v. U.S., 319 U.S. 190, 224; F.P.C. v. Hope Natural 
Gas Co., 320 U.S. 591, 602; F.P.C. v. Natural Gas Pipeline Co., 
315 U.S. 575, 586; Mississippi Valley Barge Line Co. v. U.S., 292 
U.S. 282, 287; Rochester Telephone Corp. v. U.S., 307 U.S. 125, 146; 
St. Joseph Stock Yards Co. v. U.S., 298 U.S. 38, 51; S.E.C. v. Chenery 
‘Corp., 332 U.S. 194, 207. . 
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The only power a court has to set aside administrative findings 
that are made conclusive by statute (Sec. 43-706; Code) is upon a 
judicial determination that the findings are unreasonable, arbitrary or 
capricious. Administrative action is not arbitrary or capricious if 
any state of facts reasonably can. be conceived which would sustain the 
action. S..C. State Highway Dept. v. Barnwell Bros. ,-303 U.S. 177, 
191; New York Rapid Transit Corp. v. City of New York, 303 U.S. 573; 
Yankee Network v. F.C.C., Tl App. D.C. ll, 107 F. 2d 212, 227. 
This Court has also said that if the validity of action taken by an ad- 
ministrative body is fairly debatable the administrative action must 
be allowed to control. Leventhal v. D. C., 69 App. D.C. 229, 100 
F. 2494. To the same effect are U.S. v. Carolene Products Co., 304 
U.S. 144, and Village of Euclid v. Ambler Realty Co., 272 U.S. 365. 

The action of the administrative body is not arbitrary if any 
state of facts reasonably can be conceived that would ae it, even 
though there may be a conflict in the facts. In Rast w.. Van Deman & 
Lewis, 240 U.S. 342, 357, the Court said: "It makes no difference 
that the facts may be disputed or their effect opposed by argument and 
opinion of serious strength. It is not within the competency of the 
courts to arbitrate in such contrariety." To similar effect are N. Y. 
Rapid Transit Corp. v. City of New. York, supra, at page 578, and 
Zahn v. Board of Public Works, 274 U.S. 325. Where administrative 
action has a rational basis "the fact that other solutions might have 
been selected becomes immaterial". American P. & L. Co. v. S.E.C., 


329 U.S. 90, 118. 
Bs tye 


In the case at bar, the testimony as to the rate base of 
Transit Company is not in dispute. The Company's witness had ori- 
ginally testified to a higher valuation, but after an error was pointed 
out in the computations the Company accepted the estimate made by 
the Commission's witness which was approved by the Commission 
(J.A. 128). The testimony of all the witnesses on the subject of rate 
of return was that the rate of return testified to should be applied to 
the depreciated original cost of the property (J.A. 36, 50-51, 97, 

116, 169, 173). 

This Court was careful to state in its decision of July 8, 1955, 
that it did not mean to intimate which rate base should predicate the 
Commission's action. It said: 

"We are not here expressing a judgment as to what rate 
base the Commission should have adopted. That is not our 
function; we could not substitute our own view on such a 
question--if we had reached a view--for that of the Com- 
mission. * * ** 

As indicated by this Court, the weight of the evidence and the inferences 
to be drawn therefrom are for the regulatory body, not the courts. U.S. 
v. Detroit & Cleveland Nav. Co. 326 U.S. 236; B. and O. Railroad Co. 
v. U.S., 298 U.S. 349, 359; Virginian Ry. Co. v. U.S., 272 U.S. 

658, 663; State of Florida v. U.S., 292 U.S. 1, 12; Swayne & Hoyt, Ltd. 
v. U.S., 300 U.S. 297, 304; Chi. R.I. & P. Ry. v. U.S., 274 U.S. 29, 
33, 34. 


The appellant does not point to evidence contrary to that upon 


which the Commission reached its conclusions.. In the St. Joseph Stock 


Yards case, supra, at page 53, the Court said that the complaining party 
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"carries the burden of making a convincing showing" of claimed 

error. It quoted from Darnell v. Edwards, 244 U.S. 564, 569, 

that "in a question of rate-making there is a strong presumption in 
favor of the conclusions reached by an experienced administrative body 
after a full hearing." In the Hope case, supra, at page 602, the Court 
said that he who would upset a rate order "earries the heavy burden of 
making a convincing showing that it is invalid because it is unjust and 
unreasonable in its consequences". 

In the absence of any evidence contrary to that stated by the Com- 
mission, appellant's mere soe rene does not make that "convincing show- 
ing"’ which is necessary to peek an administrative determination. Los 
Angeles G. & E. Corp. v. R.R. Commission, 289 U.S. 287, 305; Dayton 
P. & L. Co. v. P.U.C., 292 U.S. 290, 298; Lindheimer v. Ill. Bell 
Tel. Co., 292 U.S. 151, 169; Allen v. St. L., Iron Mt. & Sou. Ry., 230 
U.S. 553, 560. 


There Is A Rational Basis in the Record. 
To Support the Findings and Conclusions. 


In the Supplementary Findings the Coummasion recited the andes 
puted evidence relating to rate base and made its conclusions therefrom. 
There is a rational basis for its conclusions. The appellant's disagree- 
ment with the conclusions of the Commission, supported by argument 


only, is not proof of error. 


What Mr. Justice-Cardozo said in the Mississippi Valley Barge 


‘Line case, supra, at page 287, seems appropriate to the case at bar, that: 


''* * * The judicial function is exhausted when there is found 
to be a rational basis for the conclusions approved by the 
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administrative body. In this instance the care and patience. 
with which the Commission fulfilled its appointed task are 
plain, even to the casual reader, upon the face of its report. * * *" 


In another transportation rate case, Swayne & Hoyt, Ltd., supra, at pages 
304 and 307, Mr. Justice Stone said of administrative determinations: 
"Such determinations will not be set aside by courts if 
there is evidence to support them. Even though, upon a con- 
sideration of all the evidence, a court might reach a different 
conclusion, it is not authorized to substitute its own for the 
administrative judgment. * * * 
* * * * 


"Even though, as appellants seem to argue, the evidence 
may lend itself to support a different inference, we are with- 
out authority to substitute our judgment for that of the Secre- 
tary that the discrimination was unréasonable."’ 

In the case at bar, the appellant does not tell the Court what, in 
his opinion, is the correct method of determining a rate base, or the 
amount of it. He has reached several different "estimates"’ based upon 
different "theories". But they are not supported by evidence. In his 
brief before this Court in Spiegel v. P.U.C., supra, in 1955, he con- 
tended for different amounts than he now suggests. On page 27 of that 


brief he said "a rough approximation of rate base" is $9, 600, 090) in 


spite of the fact that on the preceding page and his Appendix A he \ited 


a balance sheet as of May 31, 1949, stated by S.E.C. in its Release \\ 
No. 9287, dated August 25, 1949, showing ‘Net plant” in the amount Ps 
$32, 228,000. On page 30 of the 1955 brief, he argued that the rate base 
is "substantially less than net original cost, something in the order of 
50 °/0 of that." If this theory is applied to the "Net plant"’ shown on . 
page 26 of that brief, the rate base would be $16,114,000. "Something 


in the order of 50 °/°" of the net original cost found in the case at bar 
a. 








is $11,700,000. The appellant now says the value nig in the order of 

$5, 000, 000" (p. 32), while on page 27 he indicates it ae be $14, 403, 870. 
The obvious reason that appellant has used so many different methods 

to measure the rate base in so many different amounts is that he is con- 
jecturing, without evidence to support his various theories. If either 
theory were sound, he would not need to make other conjectures. 

The method followed by the MP tectin is the method that has 
been approved by this and other courts on many occasions. In City of 
Detroit v. F.P.C., 97 U.S. App. D.C. 260, 230 F. 2d 810 (cert. den. 
352 U.S. 829), this Court said a depreciated original cost rate base has 
been “repeatedly approved by the courts, as a means of arriving at 
lawful--'just and reasonable'--rates", and that if that method is changed, 
it is essential "that it be used as a basis of comparison" (p. 818, F. 2d). 
In Los Angeles G. & E. Corp. v. Railroad Com., supra, Mr. Chief 
Justice Hughes said for the Court: 

"* * * The legislative discretion implied in the rate-making 

power necessarily extends to the entire legislative process, 

‘embracing the method used in reaching the legislative deter- 

mination as well as that determination itself. * ** " (p. 304) 

In that case, the Court made two decisions contrary to contentions made 
by appellant in the case at bar, by holding that "In determining present 
value, deduction must be made for accrued depreciation." (p. 312).and 
that yalue-must-be determined at the time of investigation. The ap- 
pellant predicates one of his theories on market value of common stock 
in the year 1949 for a rate base as of 1953. Value for rate-making must 
| be determined as of the date of valuation. .McCardle v. Ind. Water Co., 
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administrative body. In this instance the care and patience 

with which the Commission fulfilled its appointed task are 

plain, even to the casual reader, upon the face of its report. * * *" 4 
In another transportation rate case, Swayne & Hoyt, Ltd., supra, at pages 
304 and 307, Mr. Justice Stone said of administrative determinations: 

"Such determinations will not be set aside by courts if 

there is evidence to support them. Even though, upon a con- 

sideration of all the evidence, a court might reach a different * 

conclusion, it is not authorized to substitute its own for the 


administrative judgment. * * * 
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"Even though, as appellants seem to argue, the evidence , 
may lend itself to support a different inference, we are with- 
out authority to substitute our judgment for that of the Secre- 
tary that the discrimination was unréasonable."’ 

In the case at bar, the appellant does not tell the Court what, in 
his opinion, is the correct method of determining a rate base, or the 
amount of it. He has reached several different "estimates" based upon 
different "theories". But they are not supported by evidence. In his 
brief before this Court in Spiegel v. P.U.C., supra, in 1955, he con- 
tended for different amounts than he now suggests. On page 27 of that 
brief he said "a rough approximation of rate base" is $9,600,000, in 


spite of the fact that on the preceding page and his Appendix A he cited 


a balance sheet as of May 31, 1949, stated by S.E.C. in its Release 


No. 9287, dated August 25, 1949, showing ‘Net plant” in the amount of . 
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page 26 of that brief, the rate base would be $16,114,000. "Something 
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is $11,700,000. The appellant now says the value Nig in the order of 

> $5, 000, 000" (p. 32), while on page 27 he indicates it may be $14, 403, 870. 
The obvious reason that appellant has used so many different methods 
to measure the rate base in so many different amounts is that he is con- 


jecturing, without evidence to support his various theories. If either 


theory were sound, he would not Bree to make other conjectures. 

om The method followed by the Gamiavion is the method that has 
been approved by this and other courts on many occasions. In City of 

i Detroit v. F.P.C., 97 U.S. App. D.C. 260, 230 F. 2d 810 (cert. den 

= 352 U.S. 829), this Court said a depreciated original cost rate base has 


been "repeatedly approved by the courts, as a means of arriving at 
lawful--'just and reasonable'--rates", and that if that method is changed, 
it is essential "that it be used as a basis of comparison" (p. 818, F. 2d). 
In Los Angeles G. & E. Corp. v. Railroad Com., supra, Mr. Chief 
Justice Hughes said for the Court: 
"* * * The legislative discretion implied in the rate-making 
° power necessarily extends to the entire legislative process, 
‘embracing the method used in reaching the legislative deter- 
mination as well as that determination itself. * * * " (p. 304) 
25 In that case, the Court made two decisions contrary to contentions made 
by appellant in the case at bar, by holding that "In determining present 
value, deduction must be made for accrued depreciation." (p. 312).and 
that valiie.must-be determined at the time of investigation. The ap- 
pellant predicates one of his theories on market value of common stock 
in the year 1949 for a rate base as of 1953. Value for rate-making must 
be determined as of the date of valuation. McCardle v. Ind. Water Co., 
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270 U.S. 400, 408-409. The Los Angeles case (p. 307) quoted from 
Southwestern Bell Tel. Co. v. P.S.C., 262 U.S. 276, where it was 


stated: 


"x * * it is impossible to ascertain what will amount to a 

fair return upon properties devoted to public service, without 
giving consideration to the cost of labor, supplies, etc., at 

the time the investigation is made. * * * '' (Emphasis supplied. ) 


This Court held in P.U.C. v. Capital Traction Co., 57 App. D.C. 
85, 17 F. 2d 673, that value for rate-making must be determined "as of 
the date of the valuation" (p. 674), and that such value is not intended 
"as a buying and selling price of the property" (p. 676) (cases cited). 

_In Potomac E. Power Co. v. P.U.C., 51 App. D.C. 77, 276 F. 327 
(dismissed on appeal, 261 U.S. 428), this Court said the value ''to 
provide a rate base" must be ascertained as of "the time of said valua- 
tion" and "not as of some anterior date" (p. 79, citing cases). It said 
"The law deals with existing conditions and not with abstract theories" 
(p. 80). 

Where administrative determinations are supported by substantial 
evidence the courts are without power to substitute their judgment for that 
of the administrative body. In Rochester Tel. Corp. v. U.S., supra, the 
Court said that the range of issues open to review of administrative 
orders is narrow, and that only questions affecting constitutional power, 
statutory authority and basic prerequisites of proof can be raised. It said: 


"" * * * So long as there is warrant in the record for the judg- 
ment of the expert body it must stand." (pp. 145-146) 


Criticism of what the Commission did is not enough to invalidate 
its findings. As the Court said in Allen v. St. L., Iron Mt. & Sou. Ry., 


supra, at page 560: 
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" * * * Tt was not sufficient for the complainants to criticize 
the tests relied upon by the defendants, but in seeking to over- 
ride the action of the State upon constitutional grounds it was 
incumbent upon them to establish the invalidating facts by 
definite and convincing proof. "’ | 
Appellant*s suggestion that the rate base is "in the order of 
$5, 000, 000" (p. 32) is predicated upon his use of the price paidin a 
forced sale of Transit Company's stock. The appellant has not cited, 
and we do not believe he can cite, a case predicating rate base determi- 
nation upon the value of common stock. In the Missouri Rate Cases, 
230 U.S. 474, the Court said: 
"* * * There was proof of the amount of stocks and bonds, of 
earnings, and also testimony as to the cost of certain recent 
construction, but while these matters could properly be con- 
sidered in reaching a conclusion, we fail to find any adequate 
basis for the definite findings. of value that have been made. 
* * *' (p, 499) 
On page 37 appellant cites testimony of the Commission's expert Kleinman 
out of context for support on a subject matter upon which Mr. Kleinman 
did not testify. Contrary to appellant's theory, Mr. Kleinman did 
testify that market price of stock could not be used to determine the rate 
base (J.A. 110). 
The appellant has tried (p. 24 to support one of his theories as to 


rate base by reference to what a dissenting member of the Commission 


said in 1955 after Transit Company's franchise had been repealed. That 


was in a different proceeding in which a highly conjectural value was de- 
rived by arbitrarily writing off $16,000, 000 from the cost of property by 
capitalizing at 10 0/0 what the dissenting member called "the negative 

value of the Company's street railway property, as accurately measured 
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by its negative earning power of $1,600,000 per annum". Despite this 
capitalization of negative value, there was attached to the dissent an 
exhibit showing a net investment rate base of $18, 584,920. That rate 
case was dismissed before it was completed because Public Law 389 
made it moot. The majority of the Commission said no decisions could 
be made because the proceeding was not completed. As Mr. Justice 
Hughes said about such type of proof in the Missouri Rate Cases, supra, 
it is found "to be too general and inconclusive to be ragarded as suf- 
ficient proof to sustain the values as found". 

In the Hope case, supra, both the Power. Commission and the 
Court compared the amount of outstanding capital stock with the rate base 
and . cited dividends paid, earnings, and surplus, but neither the Com- 
mission nor the Court accepted the market price of the common stock as 
the measure of value. In that case, the original cost rate base was 
adopted, and approved by the Court. In doing so, the book accrual for 
depreciation was deducted from the original cost of the property, which 
is quite contrary to one of the appellant's contentions in this appeal. 


There, the Court said that it is the result reached and not the method 


employed which is controlling (p. 602). It also said: 


" * * * Tt is not theory but the impact of the rate order which 
counts. If the total effect of the rate order cannot be said to 
be unjust and unreasonable, judicial inquiry under the Act is 

.atan end. :The fact that the method employed to reach that 
result may contain infirmities is not then important. More- 
over, the Commission's order does not become suspect by 
reason of the fact that it is challenged. It is the product of 
expert judgment which carries a presumption of validity. 
And he who would upset the rate order under the Act carries 
the heavy burden of making a convincing showing that it is 
invalid because it is unjust and unreasonable in its conse- 
quences. * * * " (p. 602) 
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This principle has been many times applied by the courts since the Hope 


decision. In Panhandle E. Pipe Line Co. v. F.P.C., 324.U.S. 635, the — 
Court approved a rate base "on the actual legitimate cost" of the property, 
from which the actual depreciation accrued on the books was deducted, 
plus an amount for working capital (p. 648). The Court said: 

)* * * The question on review is not the method of valuation 

which was used but the end result obtained since the issue 

is whether the rate fixed is 'just and reasonable.* * * * * 
The Court approved a rate of return on the common stock of 12 o/o (p. 650). 

In the Hope case the Court said that finding of just and reasonable 
rates "involves a balancing of the investor and the consumer interests" 
(p. 603). The Court pointed out, as it has in so many other cases, that 
from the point of view of the investor it is important that there be 
enough revenue not only for operating expenses but also for the capital 
cost of the business. That includes interest on debt and dividends on 
stock. The Court said that the return "should be sufficient to assure 
confidence in the financial integrity of the enterprise, so as to maintain 
its credit and to attract capital'". The Court said it was not important 
to determine the various permissible ways in which any rate base on 
which the return is computed might be arrived at. 

It will be noted that the rate of return testified to by the experts 
employed by Transit Company and the Commission established a rate 
of return to be applied to an original cost rate base (J.A. 97, 145-150, 
175, 176). Based upon that evidence, the Commission established 
rates which were expected to produce a rate of return of 6.32 o/o on the 


original cost rate base, as fair and reasonable. The appellant has 
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proposed no higher rate of return to be applied to any other type of 


rate base. If a 6.32 o/o rate of return is applied to his proposed 


rate base of $5 million as of 1949 (the date used by him for market 
price) it would have produced operating income of only $316, 000. 
The annual interest on the bonds outstanding at that time was $360, 000. 
Thus, under his theory, the return would be insufficient to cover 
interest charges, and it would provide no return for common stock. 
Such an end result would not meet the standard of the Court that earnings 
should pay fixed charges and a return on common stock sufficient to 
maintain the integrity of the investment and attract capital. Bluefield 
Water Works & Improvement Co. v. P.S.C., 262 U.S. 679; Hope case, 
supra. It would in fact constitute stark confiscation. 

In Market Street Railway Co. v. Railroad Commission, 324 U.S. 
548, which appellant misapplies to the facts in the case at bar, Mr. 
Justice Jackson said: 


"Our review considers only whether the order was valid 
when and as made.’ (p. 557) 


Contrary to this decision, and in support of his contentions for a 

lower rate base than that found by the Commission, the appellant relies 
in major part on events that occurred since Order No. 4052 was issued, 
and under entirely different circumstances. He shows on page 46 the 
balance sheet of Capital Transit Company as of August 15, 1956, and 

on page 47 the balance sheet of D. C. Transit System, Inc., as of 
August 31, 1956. He cites "an indicated" deficiency in the depreciation 
reserve that was testified to in a hearing that was instituted after 


Order No. 4052 went into effect (pp. 36-38). He also cites the 
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Commission's opinion dismissing a 1955 rate proceeding as moot be- 
cause of the -enactment of Public Law 389 (pp. 23-24). He cites Public 
Law 389, enacted in 1955, and Public Law 757, enacted in 1956, in his 
effort to invalidate a rate finding as of 1953. The Court has no juris- 
diction to consider in this appeal events occurring since the record was 
made (Sec. 43-705, Code). 

Appellant's Argument Is Based Upon 

Theories and Conclusions Reached by 

Combining Statements Out of Context. 

Part I (pp. 17-25) of appellant's argument rests primarily upon 
his disagreement with the conclusions made by the Commission. Some 
of appellant's conclusions are predicated upon certain words, phrases 
and clauses from the Findings, taken out of context and dealing with 
different subject matters. By taking portions of the Findings out of 
context, the appellant has drawn certain conclusions, which he attributes 
to the Commission, contrary to what it said or concluded. 

The first sentence of the argument (p. 17) states that the Supple- 
mentary Findings (J.A. 171-180) "totally fail to remedy" the basic de- 
fects in the original opinion exposed in this Court's opinion of July 8, 
1955. That is a mere conclusion that only this Court can determine. 
That conclusion is not based upon a challenge of the evidence or proper 
conclusions drawn therefrom, but wholly upon several varying theories 
and conjectures of the appellant that are not supported by evidence or 
applicable court decisions. His conclusion is contrary to fact, asa 
reading of the Supplementary Findings will show. The fact that the Find- 
ings do not please appellant does not support the claim that the Commission 


has not corrected the defect in the original opinion pointed out by this Court. 
- 25 - 


This Court reversed the judgment affirming Order No. 4052 
because the original opinion did not reflect an adequate statement 
of the "reasons for adopting the original cost rate base'’. In the 
Supplementary Findings the Commission corrected that defect by re- 
citing the evidence of all the witnesses on the subject, drawing its 
conclusions therefrom, and stating the reasons why it adopted that 
method. It recited the relevant facts relied upon in reaching its con- 
clusions. 

As heretofore noted, the appellant offered no testimony on the 
subject of rate base, but he indicated acceptance of the original cost 
rate base method: 


"Mr. Spiegel: One other thing. Is this rate base the 
net rate base after depreciation ? 


"The Witness: This is the depreciated original cost 

rate base using the cost to the owner first devoting the 

properties to public use, and those costs go back to 1871." 

(J.A. 36) 

The same evidence upon which the Commission reached its con- 
clusions was so convincing to appellant that he did accept the method, 
and actually accepted and adopted as his own the testimony of the 
Commission's witness on the subject for the test year and the future 
annual period. In his brief before the Commission, before the order 
was promulgated, he referred to his Appendices A, B and C attached 
thereto in which he modified Exhibits Nos. 37, 38 and 39 presented by 


the Commission's witness in accordance with his "theories" in respect 


of certain items, and used precisely the same rate base estimates 


that were developed by the Commission's witness (J.A. 177). What 
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Chief Justice Hughes said in Lone Star Gas Co. v. State of Texas, 304 
U.S. 224, about a complainant, is appropriate to appellant here, that 
an inference contrary to his contention is fair because "appellant raised 
no objection to this method before the Commission, * * * ."’ 

The appellant's about-face on the subject of rate base was an 
afterthought after the order had been promulgated. Hedémow contends 
there should have been no rate increase, whereas in his brief and his 
Appendix B filed with the Commission he estimated the amount of 
"increased revenues" that were needed on the basis of 6 0/0 and 
6.25 0/0 rate of return. There was no contention in the proceeding, and 
none here, that the property represented by the depreciated original 
cost rate base was not actually in use for public service. 


Appellant Erroneously Attributes to 
the Commission His Own Conclusions. 


On pages 17-18 of his brief, the appellant said the Commission 


"capriciously"” found “that a 6.32 o/o return on the rate base was the 


‘lowest level consonant with the preservation of the Company in private 
hands, in a healthy operating condition’. This is appellant's erroneous 
conclusion imputed to the Commission by taking statements on two 
different subjects out of context. The return of 6.32 0/0 is what the 
Commission said may reasonably be anticipated from the "fare structure 
determined upon" (J.A. 150). No rate structure can be designed that 
will produce an exact predetermined percentage return. His quotation 
is taken from a statement of the controlling legal principles (J. A. 127). 
The Commission did not say that a return of 6.32 °/° was the lowest 
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rate of return that should be established. On the contrary, it said that 

a fair rate of return falls "within the range of 6-1/4 °/° to 6-1/2 9/0 » « 
(J.A. 150). Appellant's citation to page 144 of the Joint Appendix has 
no reference to the language he quoted. 

On page 18 of his brief the appellant says that the Commission 
recognized that "the value of the properties" of Transit Company was m7 
reflected in the market price of common stock purchased in 1949. 

Contrary to what appellant says, the Commission did not find that "the 

value of the properties" was measured by market prices of common | 
stock. It said that on the basis of the sale of 45.61 °/° of the Company's 

stock in 1949, "the then value of 100 °/° of the stock was $4, 800, 000.” 
(Emphasis supplied) (J.A. 128). Contrary to the conclusion that 

appellant attributes to the Commission, it stated that 'we find and 

conclude that $23, 420, 691 is the Company's rate base on which a 

return is allowable” (J.A. 128). 

Under the aisaat of Rate of Return the Commission stated 
that it was unable to fix a rate of return high enough to restore "the 
economic decline in the market value of the Company's stock which 
occurred many years ago" (J. A. 150) (Emphasis supplied). In the 
Supplementary Findings of May 18, the Commission said that portions 
of the statements quoted by this Court from the original opinion "were 
not intended as findings applicable to the determination from the record 
in this proceeding” (J.A. 170) (Emphasis supplied). 

On page 18 the appellant attributes to this Court a "holding" 


in its decision of July 8, 1955, that the rate base should be set at a level 
at a 
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indicated by the decision in Market Street Railway Co. v. Railroad 
Commission, supra. The Court was careful not to make such a 
"holding"'. After quoting what the Commission said about ‘’Rate Base" 
and "Controlling Principles", this Court said the language quoted 
"could well, we think", have supported a conclusion that the rate 
base should be set at a level reflecting current value, "viewed 
realistically". This Court appropriately denied any intention of 
making such a holding when it said: 
"We are not here expressing a judgment as to what rate 
base the Commission should have adopted. That is not our 


function; we could not substitute our own view on sucha 


question--if we had reached a view--for that of the Commission. 
* we KT 


Throughout his brief appellant has attempted to support a rate 





base on the principles of the Market Street Railway case, supra. There 
is no comparability between the facts in the Market Street Railway case 
and the case at bar. The rate base most aggressively advocated by 

the appellant is $5 million, measured by the price paid for a controlling 
interest in Transit Company's stock in 1949. In the Market Street Rail- 
way case, the stock had no market value and it was not sold. No rate 
base for future regulation was found because the assets (not stock) had 
been bought by the municipality. In that case the California Commission 
had ordered a reduction in fares which never took effect because the 
Company obtained a stay order which compelled it to account for the 

one cént difference in the fare collected and that ordered by the 


Commission. The rate base used by the California Commission was 
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the amount at which all of the assets had been offered for sale to 
the city. In the case at bar, the group that bought Transit Company's 
stock in 1949 did not buy the assets. 

There are other distinguishing facts which render the decision 
in the Market Street Railway case inapplicable to the case at bar. 
The Market Street Railway, as the Court said, had been in a series 
of bankruptcies and reorganizations. The Court said "it has seen 
days of prosperity, decline, and salvage".(p. 554). The Court sustained 
the valuation at the price at which the Company had offered to sell its 
assets. It said that if the expectations of the California Commission 
as to traffic increase were well founded "it would earn under this 
rate on the salvage value of its property which is the only value it is 
shown to have” (p. 568) (Emphasis supplied). The appellant does not 
contend that Transit Company was in a state of "decline, and salvage". 
The Commission's findings in the original opinion show that at 
October 31, 1953, Transit Company's earned surplus amounted to 
$3, 549, 361. 44 and that dividends were being paid quarterly on a current 
annual basis of $1.60 per share or in the amount of $1, 536, 000 (J. A. 131, 
Footnote 4). The Commission also found that the Company's market 
price "has undergone considerable improvement in recent years, and 
that the Company's earnings-price and yield ratios, relative to other 
comparable transit operations, is favorable.'"(J.A. 147). These things 
could not be said of Market Street Railway. The Market Street Railway 
case might have had a limited bearing upon the sale of Transit Company's 
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assets after its franchise was repealed and it was forced in August, 1956, 
to sell or to liquidate. But this is not a 1956 rate case with an expired 
franchise. In 1953, with which this case deals, Transit Company was 
"financially sound and able to operate successfully" (J.A. 148). 


Appellant's Different Theories 
of Rate Base 


When appellant was before this Court in the 1955 appeal, he 


argued that the rate base should be an "economic rate base". After 


the Court stated that the language quoted by it could well have supported 


a rate base “viewed realistically", the appellant argues for ''a realistic 
rate base". He doesn't tell the Court what the difference is. The 
record is the same in both appeals. The appeal must be heard upon the 
record made before the Commission (Sec. 43-705, Code). 

The appellant has had another afterthought and now argues 
different theories as to rate base determination. The theories now ad- 
vanced are wholly different from the two theories he argued on pages 
27 and 30 of his brief in the 1955 appeal and: produce different amounts, 
upon the same evidence. On page 27 of the brief in this appeal, the 
appellant indicates that the rate base could be $14, 403, 870, predicated 
upon a report made by the Commission to this Court on April 19, 1954, 
under changed circumstances, in a suit to enjoin the payment of divi- 
dends and the calling of outstanding bonds. The amount was developed 
by capitalizing 1953 earnings by a "times earnings" factor of 15, and 
was directed to showing that there was "an indicated impairment of 
capital". The report was submitted to show the progress of an 
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investigation that "is not yet completed" that was instituted after Order 


No. 4052 was promulgated. 

On page 32 of his brief, the appellant states that a realistic “ 
value "is in the order of $5,000,000". In his Footnote 5, in an attempt 
to support such a theory, he arbitrarily "writes down" a consolidated * 
balance sheet of Transit Company as of May 31, 1949 (29 S.E.C. 851) 
by reducing the stated amount of capital stock and earned surplus of 
$29, 491, 000 by $24, 691, 000 to his theoretical value of $4, 800, 000. 
Net plant of $32, 228, 000 was written down in a like amount to $7, 537, 000. 
In his 1955 brief before this Court (p. 27) he added to this latter amount 
(rounded to $7, 500, 000) an allowance of $2,100, 000 for "working assets" 
to arrive at a rate base of $9,600,000. He now claims no allowance 
should be made for "working assets", and proposes a rate base of 
$5, 000, 000 based on the 1949 market value of the stock. In appellant's 
“restated” column in his Footnote 5 (p. 32) he referred to what the 
Commission said at page 128 of the Joint Appendix. The appellant has 
again erroneously stated what the Commission found. There the Com- 
mission said that in 1949 "the then value of 100 0/0 of the stock was | 
$4, 800, 000". (Emphasis added). It did not say, and did not intend to 
say, that the property was worth only $4, 800, 000 (J. A. 170). By 
arbitrarily writing out of the balance sheet as of 1949 the amount of 
$24, 691,000, the appellant has derived a wholly erroneous and 
unrealistic figure as the value of the property. 

On page 33 of his brief, appellant argues that on a "theoretical" 


rate base of $5 million "excessive returns" were allowed in addition 
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to depreciation charges. By capriciously treating charges for annual 
depreciation as operating income he produces what he calls a 
"ludicrous" annual return. The figures he derives by this juggling 
process do not produce any such "ludicrous" return as he stated. It 
is the juggling method of treating depreciation charges as return on 
investment that is "ludicrous". Depreciation charges are a return 
of capital, not a return on capital. 

On page 34 of his brief, the appellant quotes from the Lindheimer 
case, supra, at page 164. In that case Chief Justice Hughes said that 
in determining reasonable rates it is proper to include in the cost of 
producing service "an allowance for consumption of capital in order to 
maintain the integrity of the investment in the service rendered" 

(p. 167). The Court further said, contrary to an argument made by 
appellant in the case at bar, that while property remains in the plant 
"the estimated depreciation rate is applied to the book cost and the 
resulting amounts are charged currently as expenses of operation” 
(p. 168). The calculations made by appellant in Footnote 5 on page 32 


and on page 33 are not only "at war'with realities but "at war" with 


what the Court said in the Lindheimer case. His calculation in Footnote 


5 on page 32 "is at war" with the findings of the Securities & Exchange 
Commission (29 S.E.C. 85l). | 

In the Lindheimer case the depreciation reserve had been built 
up by charges in excess of needs because the Company did not comply 
with the:Commission's requirements "but continued its own method of 
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computing the annual allowances" (p. 166). In the case at bar the 
appellant has argued without support in evidence that the depreciation 
reserve was deficient. Transit Company's depreciation reserve was 
built up at rates ordered by the Commission (J.A. 175). Appellant's 
computations on pages 32 and 33 are arbitrary and unrealistic and 
contrary to evidence of record. In Footnote 6 on page 33, the ap- 
pellant said that Transit Company is claiming a loss of $16, 000, 000 
as a carry-forward tax loss on the sale of its properties in 1956. . 

A loss of $16, 000, 000 cannot be taken out of a rate base of $5 million 
or $9.6 million or $11.7 million or $14.4 million. This indicates the 
unrealistic and erroneous theories advanced by the appellant. 

In "writing down" the S.E.C. statement of the consolidated 
balance sheet of Transit Company (p. 32), appellant cites the sale of 
Transit Company's common stock. The sale was required by 
S.E.C. order to North American Company to divest itself of certain 
holdings and "the disposition by Washington Railway of its interest in 


Capital Transit and its two subsidiaries, * * * "(S.E.C. File No. 


59-87, dated May 15, 1947, p. 4). No. American Co. v. S.E.C., 


327 U.S. 686. The sale cited by appellant was the common stock of 
Transit Company that North American sold by compulsion in August, 
1949. 

A rate base cannot be determined upon the market price of 
common stock alone. It represents only a portion of the capitalization. 
If a capitalization method is to be used as a measure of value, all 
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capitalization must be used. In September, 1949, the market value 

of common stock alone was $4, 800, 000; but the capitalization included 
bonds of $9, 000, 000, or a total capitalization on appellant's theory 

of $13, 800, 000, so that if a capitalization method were to be used in 


1949 (a rate base ‘was not being determined in 1949) the measure would 


be $13, 800,000. In December, 1953, one month before the Commission 


issued its order, the market value of common stock was $13, 372, 800, 
and the bonds outstanding at that time had been reduced to $4, 700, 000. 
Therefore, in December, 1953, a capitalization measure of rate base 
at market price amounted to $18, 072, 800. 

The unreliability of the use of market price of common stock 
as a measure of value, even for that portion of the investment, is 
clearly demonstrated on Exhibit 4 (J.A. 9). The market value at the 
end of the year 1947 when the Company had a deficiency in earnings 
was $2,700,000. The next year with earnings of $1.58 per share, it 
was $4,140,000. In 1951, with higher earnings, the market value of 
the common stock was $16,680,000. ‘Thus, it is seen that market value 
of stock varies with earnings and other factors. The above stated 
market values of stock do not include that part of the investment raised 
by the sale of bonds. Even if appellant's theory were sound, he has 
misapplied it by using 1949 prices instead of 1953, and by applying it 
to only a portion of the capital. If the market price of the common 
stock at the time of valuation is used, the value is $13, 680, 000 (J.A.9). 
A measure that produces such wide results is an unreliable method. 


It is unrealistic and it produces an unrealistic: result. 
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The appellant cited the testimony of Mr. Kleinman (p. 37), 

a rate of return expert employed by the Commission. Mr. Kleinman 
testified "There is no appropriate use to be made of the stock market 
prices in determining the rate base" (J.A. 110). 

In his footnote on page 32 and his Appendix B, the appellant 
relies upon still another theory to support a suggested rate base of $5 
million. He cites the purchase by D. C. Transit System in August, 
1956, of the net assets of Transit Company, two and one-half years 
after Order No. 4052 was issued. At that time Transit Company's 
franchise had expired. It was liquidating its assets. The calculation 
in the footnote on page 32 completely disregards other liabilities 
assumed by D. C. Transit System, under its contract and its franchise. 
Furthermore, this appeal does not involve the value of Transit Com- 
pany's property in 1956. It does not involve a rate base for D. C. 
Transit System. As said by the Court in the Market Street Railway 
case, supra, the review "considers only whether the order was valid 
when and as made" (p. 557). This Court said in the Capital Traction 
case, supra, that rate-making value is not "a buying and selling price" 
(i17 F. 2d at p. 676). 

Conjectural and unsatisfactory estimates were condemned in 
R.R. Commission v. Pacific G. & E. Co., 302 U.S. 388, 397, 398, and 
in the Lindheimer case, supra, at pages 163 and 164; Los Angeles G. & 
E. case, supra. What the Court said in the Lindheimer case about 
elaborate calculations being at war with realities aptly applies to the 


several different methods and several various amounts appellant suggests 
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as a rate base. In view of the erroneous conclusions appellant has 
attributed to the Commission, the warning of the Court in Dayton P. 
& L..Co. v. P.U.C., 292 U.S. 290, at page 296, seems pertinent. 
The Court said: 
" * * * When regard is had, however, to what has been 
done by the commission and the state court, as distinguished 
from what has been said, the case assumes another aspect. * * *" 
The Commission Properly Deducted 
From Actual Cost of Property the _ 
Depreciation Reserve Accrued on the 
On pages 36-38 of his brief appellant argues that the Commission 
erred in not deducting from original cost a figure that was not known 
and that hever has been established. He argues that a "reserve re- 
quirement" should have been deducted from cost instead of the reserve 
‘accrued on the books. There is no evidence in the record relating to 
a "reserve requirement". There is nothing in the record to indicate a 
deficiency in the accrued reserve for depreciation. Furthermore, the 
composite annual charge for depreciation of 4.9 o/o which had been in 
effect since January 1, 1947 (J. A. 3) was reduced to 4.3 9/0 (J. A. 6) 
as a result of a study of the annual depreciation rate. The lower rate 
reduced the annual charges to the rate payers by the amount of 
$278, 256 (J.A. 6). It would build up over the life of the property a 
reserve for depreciation by smaller annual charges. 
A similar argument was rejected by the lower court and by 
this Court in U.S. v. P.U.C. (No. 8995), 81 U.S. App. D.C. 237, 


158 F. 2d 553, when the Government argued that the reserve requirement 
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should have been deducted from cost instead of the reserve accured 

on the books. In that case there was testimony of the amount of a 
deficiency of $2,700,000. In that case the Commission held that it 
would be improper and inequitable to deduct a higher reserve than that 
accured on the books because accruals had been made at rates pre- 
scribed by the Commission when the Company had contended that 

the rates should. be higher. The courts sustained the holding of the 
Commission in that case. 

The same situation applies to the case at bar. The deprecia- 
tion reserve accrued on the books was established under rates pre- 
scribed by the Commission in spite of the contention by the Company for 
higher rates in the past. There is nothing in the record to show a 
deficiency in the reserve. A reserve requirement never has been 
established for Transit Company. 

The appellant's statement at the top of page 37 that the annual 
accrual rate of 4.3 °/° "increased the deduction allowable for rate- 
making" is misleading. Actually, the depreciation rate was reduced 
from 4.9 0/0 to 4.3 0/0 resulting in a reduction in the annual charge 
for depreciation to the rate payers of $278, 256 (J.A. 6). The appellant's 
reference to the Commission staff's first study resulting in "an accrual 
rate of 4.01 °/° and no underaccrual in the reserve" is in error, as 
is his next statement that "The Company staff however succeeded in 


increasing the rate to 4.3 0/0 by shortening the service lives of the 


property".(Emphasis supplied). The first study referred to was a 
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tentative study by the Commission's staff resulting in a rate of 4.01 0/0 


and indicated an underaccrual in the reserve of $823,000. The rate 
of 4.3 °/° was established by the Commission in Order No. 4001 
(Tr. pp. 13-14) (notby the "Company staff''). That rate was established 
after giving consideration to the changes in normal service lives of 
certain property by developing accrual rates by classes of property, 
which resulted in a composite rate of 4.3 0/0 (J.A. 3-6). The accrual 
rate so established reduced charges to the public by more than a quarter 
of a million dollars annually (J.A. 6). There was no finding of any 
underaccrual or deficiency in the depreciation reserve. 

On page 37 of his brief appellant refers to part of a sentence 
in the original opinion and says that the allowances for depreciation 
"were adjusted". This partial quotation, following the erroneous 
statement that charges against the public were increased (when in 
fact they were reduced), is misleading. What the Commission said 
was that a stipulation as to the depreciation charges was entered into 
"adjusting and lowering the allowance for depreciation" (J. A. 125; 
emphasis supplied). The long sentence on page 37 quotes from what 
was said in the record dealing with different subject matters, and to 

’ quote them in the same sentence takes words out of context and 

attributes to them erroneous meanings and conclusions. The inclusion 
in the sentence of a statement attributed to the "Commission's expert" 
had no relation whatever to the question of the depreciation reserve 
or a reserve requirement. The same "Commission's expert" testified 


a: 





exactly contrary to three of appellant's contentions in this case, 
when he said: (1) stock.market prices cannot be used in determining 
the rate base (J.A. 110), (2) the rate of return should be applied to 
the original cost rate base (J.A. 97), and (3) Transit Company's 
common stock investment was $14, 318, 000 (J.A. 98). 

On page 37 the appellant says the "Commission erred in not 
justifying its failure to use the account for reserves as ‘changed to a 
new basis'"'". The appellant has taken words out of context and given 
an entirely different meaning to the words used by the Commission. 
What the Commission said was that the account was "changed to a 
new basis, which in effect lowered the current annual charges" (J. A. 
137-138; emphasis added). The change in the annual rate did not affect 
the reserve for depreciation on the Company's books. The Commission 
stated that the group rates "reflect the best depreciation practice so far 
derived from the Commission studies" (J.A. 138). It is misleading 
to indicate that the account for reserve for depreciation was changed 
in a way that would affect the accrued depreciation at the time Order 
No. 4052 was issued. 

The recommendation of the "Commission's expert” referred to 
with approval by appellant on page 37 is an alternative method of treating 
tax savings, after the expert had approved the adjustment made by the 
Commission's witness (J.A. 105). The recommendation, incidentally, 


is wholly contrary to the decision of this Court in City of Detroit v. 


F.P.C., 97 U.S. App. D.C. 260, 230 F. 2d 810 (cert. den. 352 U.S. 


829), where the City contended that savings effected by accelerated 
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amortization should be treated as depreciation. This Court held 
that such treatment was contrary to the intent of Congress. It said the 
purpose of the provision was to defer tax liability and that it should not 
be used as a deduction from original cost in establishing the rate base. 
In the last paragraph on page 22 of his brief, the appellant 
erroneously stated that the Wisconsin Commission, in Milwaukee & | 
Suburban Co. v. P.S.C., 268 Wisc. 573, 68N.W. 2d 552, treated the 
amount of $5 million difference between the original cost of property 
and the purchase price to Milwaukee & Suburban as "the depreciation 
requirement". The Wisconsin Commission did no such thing, nor did 
the Court. Both the Wisconsin Commission and the Court referred to 
the $5 million as "being the difference between the depreciated 


original cost of the plant assets and the price actually paid for the 


same by petitioner” (68 N.W. 2d at p. 554). The Wisconsin Commission 


and the Court referred to it and treated it as "an acquisition adjustment". 
The appellant has erroneously tried to apply the doctrine of the 
Milwaukee & Suburban case to Transit Company. A reading of that 
case shows the error of this argument. What the Commission and 
the Court did in the Milwaukee & Suburban case may well apply to 
D. C. Transit System, Inc., in any rate investigation after August 15, 
1957. It does not apply to Transit Company in the year 1953 at the time 
determinations in the case at bar were made. 
The Wisconsin Commission found the rate base to be the actual 
cost to the new Company. In the case at bar, the Commission used the 
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actual cost to Transit Company and from that cost deducted the re- 
serve for depreciation. The Wisconsin case did not use a market 
price of securities of either the old company or the new purchaser. 


Contrary to the theory that appellant advances of applying market 


price to a portion of the securities, the Wisconsin Commission stated 


a return on the capitalization, but it included all of the securities-- 
common stock, preferred stock, bonds, secured promissory notes, 
and earned surplus. Furthermore, the Wisconsin Commission used 
the capitalization existing at the time of the investigation, not for a 
period four years earlier, as the appellant does in the case at bar. 

If appellant's theory of measuring rate base by market value 
of stock is sound, it is sound for all public utilities. If the market 
value of Pepco stock is used as a measure of value, it would greatly 
increase the rate base upon which the appellant would have to pay rates 
for electricity. Would appellant accept that theory in determining a 
rate base for Pepco? 

Contrary to Appellant's Argument, 
the Allowance for Materials and — 
Supplies Represents an Actual In- 
vestment . 

On pages 38-39, the appellant contends that it was error to in- 
clude in the rate base any amount for materials and supplies. In his 
1955 brief before this Court he argued for an allowance of $2,100, 000. 
He erroneously states that the allowance was an "inventory". The 


allowance found by the Commission represented the actual investment 
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in materials and supplies (J.A. 128). The Company would not have 
been able to perform its public function without the materials and 
supplies necessary to repair and maintain its property. The Commission 
made no allowance for "cash working capital" because the Company 
collects in advance for the service rendered. By reason of a continuing 
need for materials and supplies, the funds required for this purpose 
should be supplied by the investors, as are funds required for plant. 
Cash representing accruals for ''Federal Income Taxes" and the 
"reserve for injuries and damages", referred to by appellant on page 

38 of his brief, should not be the source of funds for investment in 
materials and supplies. Cash for income taxes must be available to 
meet payments when due. Furthermore, by reason of the fluctuations 
in earnings in the transit industry, income tax accruals vary sub- 
stantially from year to year and afford no reliable source of cash 

funds for investment in materials and supplies. 2 Likewise, cash 
should be available equivalent to the reserve for injuries and damages to 
meet payments on claims, even though the cause for the claim may have 
originated years before. It is significant to note that as of April 30, 
1953, the Company had on hand cash and marketable securities of more 
than $7 million, no part of which was included in the rate base. It is 
untrue, as appellant intimates on page 39 of his brief, that the Com- 
mission allowed a return on investment made out of "consumer funds". 
+ 2. Capital Transit Company shows no liability for income taxes for 


the years 1954, 1955 or 1956 and accordingly no cash funds were 
available from this source. 
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Appellant cites Northern Natural Gas Co. v. F.P.C., 206 F. 2d 
690, to support his theory that accruals for taxes are a proper de- 
duction for determination of the allowance for working capital. In that 
case, the Court said "no issue was made on the Commission's regularly 
used method of computing the working capital allowance, * * * " (p. 715). 
In that case the Commission and the Court allowed as part of the working 
capital "a cash allowance of $1, 076, 934" (p. 714). In the case at bar, 
the Commission did not allow any cash working capital. The rate base 
approved in the Northern Natural Gas Co. case was the net investment 


determined by deducting from the original book cost the actual deprecia- 


tion accrued on the books. The appellant in the case at bar argues that 


such a method is improper. Thefindings in that case were attacked 
by both the Gas Company and the State Corporation Commission. The 
Court answered the challenge of both by pointing to the statute which 
makes the regulatory body's findings conclusive if supported by sub- 
stantial evidence, and then added: 


" * * * We recognize the duty to determine substantiality in 
the light of all that the record relatively presents, but as 
between two fairly conflicting views the court may not dis- 
place the Commission's choice, even though the court would 
justifiably have made a different choice had the matter been 
before it de novo. * * * " (p. 698) 


In answer to attacks upon the method followed in allocation, the Court 
said that Congress did not provide a formula to be followed and-- 


" * * * Tn that situation the courts will be slow to reject any 
solution adopted by the Commission as long as the Commission 
keeps within the statutory bounds of the scheme of regulation. 


** * 1 
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The Court then quoted from Colorado Interstate Gas Co. v.. F.P.C.,° 
324 U.S. 581, that: 
"* * * the appropriateness of the formula employed by the 
Commission in a given case raises questions of fact not of 
law." (p. 708) 
Mr. Justice Brandeis, in Groesbeck v. Duluth, Sou. Shore & Atlantic 
Ry. Co., 250 U.S. 607, 615, said that the method followed (in that case 
by a lower court) "presents a question, not of law but of fact; * * * "'. 
Other decisions are to the same effect. Clark's Ferry Bridge Co. v. 
P.S.C., 291 U.S. 227, 240, 241; Ill. Com. Com. v. U.S., 292 U.S. 
474, 484, 486. 


A Refund Would Not Be Advantageous 
to the Public. 


On pages 40-42, appellant indicates that a refund of an increase 
in rates would be for the benefit of Transit Company's customers. If 
the rates collected by Transit Company were the only lawful rates that 
it could charge the public, no refund is appropriate. A.C.L. v. State 
of Florida, 295 U.S. 301. Transit Company had no choice other than 
to collect the fares prescribed. It would have been subject to penalties 
for failing to comply with the order (Sec. 43-906, Code). It was pro- 
hibited from charging more or less than the rates prescribed by the 
Commission (Sec. 43-902, Code). 

_ Even assuming for the purpose of argument that a refund should 


be made, it would be a liability against D. C. ‘Transit System, Inc., 





according to the terms of the contract of sale to it of the Transit Com- 
pany's properties and the provisions of Section 14 of Public Law 757 


(70 Stat. at p. 603). 
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If it should finally be determined that D. C. Transit assumed an 


additional liability to make a refund to the customers, it would have 


the effect of increasing by the amount of any refund the portion of the 
purchase price assigned to depreciable property acquired, upon which 
it would be entitled to a return, and which it would be entitled to 
recover through depreciation charges against the customers in the 
future. Therefore, the customers would receive no net benefit from a 
refund under any of the plans proposed by the appellant, and, in addition, 
they might be burdened with court costs and attorneys’ fees, as well as 
any additional expense associated with making the refund. 
CONCLUSION 

It is respectfully submitted that the original Opinion and Findings 
accompanying Order No. 4052, as supplemented by the Supplementary 
Findings of August 8, 1956, adequately state the basic facts from which 
the Commission's conclusions are drawn; that the findings of fact are 
supported by substantial evidence; and that the record and findings con- 
tain a rational basis for the conclusions reached. Therefore, the judg- 


ment of the lower court should be affirmed. 
CHESTER H. GRAY 
LLOYD B. HARRISON 


JAMES W. LAUDERDALE 


Attorneys for Appellee 
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No. 13,633 
COUNTER STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellees D. C. Transit System, Inc., 
and Capital Transit Company the questions presented are: 


1. The Commission in its Order No. 4052, issued January 
20, 1954, granted Capital Transit Company a fare increase. 
On appeal, the District Court affirmed Order No. 4052. On 
further appeal, this Court reversed the judgment of the 
District Court on the ground that ‘‘the report and order 
of the Commission do not reflect an adequate statement 
of its reasons for adopting the original cost rate base’’ and 
directed the District Court ‘‘to remand the case to the 
Commission for such further action on its part as may be 
consistent with this opinion.’’ The Commission, in its 
Supplementary Findings of August 8, 1956, (1) amplified 
its reasons for adopting the original cost rate base and 
(2) stated other reasons for concluding that the fares es- 
tablished by Order No. 4052 were just and reasonable. On 
appeal, the District Court affirmed Order No. 4052 as sup- 
plemented by the Supplementary Findings of August 8, 
1956. The principal question presented by the instant ap- 
peal is: Whether, in the context of the errors alleged by 
Appellant, the District Court erred in holding that the rea- 
sons and conclusions expressed in Order No. 4052, as sup- 
plemented by the reasons and conclusions expressed in the 
Supplementary Findings of August 8, 1956, adequately sup- 
port the Commission’s determination that the rates of fare 
established by Order No. 4052 were just and reasonable. 


2. If the first question is decided in the negative, two 
other questions remain: 


(a) Whether there should be a refund; and 


(b) Whether the District Court erred in substituting 
D. C. Transit System, Inc., as a party defendant in the 
place and stead of Capital Transit Company (now The 
Universal Corporation). 
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IN THE 


United States Court of Appeals 


For tHe District or CoLumBia Crrcuit 


No. 13,633 


Grorce Sprecet, Appellant, 


v. 


Tue Pousuic Urmirrs Commission OF THE District oF 
Cotumsira, D. C. Transrr System, Inc., and Caprrau 
Transit Company, Appellees. 


Appeal from Judgment of the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEES D. C. 
TRANSIT SYSTEM, INC., AND CAPITAL 
TRANSIT COMPANY 


COUNTER STATEMENT OF THE CASE 


1. The Prior Appeal to This Court. After the District 
Court affirmed Order No. 4052 (Allied Civic Group v. Pub- 
lic Utilities Commission, 125 F. Supp. 453), Mr. Spiegel, 
who had not at the hearings before the Commission raised 
any question concerning the use of an original cost rate 
base, appealed to this Court. In its opinion on this appeal 
(Spiegel v. Public Utilities Commission of the District of 
Columbia, 96 U. S. App. D. C. 307, 226 F. 2d 29 (1955), 
certiorari denied 350 U. S. 904 (1955) ), this Court reversed 





2 


the judgment of the District Court. The last paragraph 
of this Court’s opinion reads as follows (226 F. 2d 33): 


‘‘Concluding, as we do, that the report and order 
of the Commission do not reflect an adequate state- 
ment of its reasons for adopting the original cost rate 
base, we must reverse the judgment of the District 
Court, with directions to remand the case to the Com- 
mission for such further action on its part as may be 
consistent with this opinion. Pending such further 
action, which should be taken without unreasonable de- 
lay, the District Court may permit the Commission’s 
order to remain in effect. Any new finding or order 
issued by the Commission will be subject to judicial 
review in the ordinary course. Under the circum- 
stances, we do not deem it necessary to pass on the 
remaining contentions of the parties.”’ 


In other paragraphs of its opinion, the Court stated: 
(1) that certain findings and conclusions made by the Com- 
mission in Order No. 4052 ‘‘could well, we think, have 
supported a conclusion by the Commission that the rate 
base should be set at a level reflecting the current values of 
the company’s properties, viewed realistically’’ (226 F. 2d, 
p. 32, col. 1); (2) that the Commission’s reasons for using 
an original cost rate base instead of a rate base reflecting 
the current values of Capital’s property viewed realis- 
tically ‘‘do not clearly appear from its opinion and order’’ 
(td.) ; (3) and that the failure of the Commission to clearly 
state its reasons for adopting an original cost rate base 
made it impossible for the Court to ‘‘properly exercise our 
appellate function’’ (226 F. 2d, p. 32, col. 1; p. 33, col. 2). 
The Court, however, twice stated that it was not intimating 
whether the Commission should or should not use an orig- 
inal cost rate base (226 F. 2d, p. 32, col. 1; p. 33, cols. 1-2). 
In its last statement on the point, the Court said: 


‘¢We are not here expressing a judgment as to what 
rate base the Commission should have adopted. That 
is not our function; we could not substitute our own 
view on such a question—if we had reached a view— 


ai 
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for that of the Commission. * * * Nor are we saying 
that the Commission may not ultimately be able to 
justify its adoption of the original cost rate base, if 
it decides to adhere to that course. * * *”’ 


The Court did make it clear that the Commission must 
balance the considerations stated by the Commission in 
Order No. 4052 in support of its use of an original cost 
rate base with ‘‘other relevant factors’’ before conclud- 
ing what rate base was appropriate (226 F. 2d, p. 33, col. 1). 


2. The Supersession of the Rates Established by Order 
No. 4052. At midnight, June 30, 1955, the employees of 
Capital went on strike. The strike lasted until August 21, 
1955. On this date, the Board of Commissioners of the 
District of Columbia, acting pursuant to the provisions of 
Public Law 389, 84th Congress (69 Stat. 724), authorized 
(J. A. 198-199) Capital to charge and collect new and 
higher fares prescribed by them in an authorization issued 
by them on the same date. As a result of the strike and 
the authorization issued by the Board of Commissioners, 
the fares established by the Commission in Order No. 4052 
have not been in effect since June 30, 1955 (J. A. 171). 
Moreover, the rates established by the authorization of the 
Board of Commissioners were continued in effect to at 
least August 14, 1957, by Section 5 of Public Law 757, 84th 
Congress (70 Stat. 598). 


3. Revocation of Cagital’s, and Creation of D. C. Tran- 
sit’s, Utility Franchise. In Section 2 of Public Law 389, 
84th Congress (69 Stat. 724), Congress repealed the charter 
and all franchise rights of Capital, effective as of August 
15, 1956. Later, in Section 21 of Public Law 757, 84th 
Congress (70 Stat. 598), Congress revoked its repeal of 
Capital’s charter, but let the repeal of Capital’s utility 
franchise stand. At the same time, Congress granted to 
D. C. Transit System, Inc. (‘‘D. C. Transit’’) a franchise to 
operate a mass transportation system of passengers for 
hire in the Washington Metropolitan Area (Sections 1, 2, 
et seq., Public Law 757, 84th Congress (70 Stat. 598)). 
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By Sections 13, 14, and 201 of Public Law 757, Congress 
authorized D. C. Transit to acquire the assets of Capital. 
D. C. Transit, pursuant to this authority, acquired Capi- 
tal’s properties on August 15, 1956 (J. A. 184). 


4. Proceedings After Remand to Commission. The Dis- 
trict Court, on January 10, 1956, remanded the case to the 
Commission for such further action as might be consistent 
with the opinion of this Court. In its order of remand, the 
District Court permitted Order No. 4052 to remain in effect. 
(J. A. 217.) Thereafter, the Commission on May 18, 1956, 
issued (J. A. 167-170) its Supplementary Findings and 
Opinion Accompanying Order No. 4052 (‘‘1st Supplemen- 
tary Findings’’). Later, on August 8, 1956, the Commis- 
sion, pursuant to the provisions of Section 43-709, D. C. 
Code (1951) (J.A. 172), substituted its Supplementary 
Findings on Remand of Formal Case No. 424 (‘‘2nd Sup- 
plementary Findings’’) (J. A. 171-180) for the 1st Supple- 
mentary Findings. Appellant then filed his amended peti- 


tion of appeal, and the District Court (Morris, J.) affirmed 
Order No. 4052 as supplemented by the 2nd Supplementary 
Findings (J. A. 216-219). 


SUMMARY OF ARGUMENT 
I 


The Court can clearly discern the path followed by the 
Commission in Order No. 4052 and the 2nd Supplemen- 
tary Findings in reaching, on the basis of a record of 
3242 pages and 73 exhibits, its ultimate finding that the 
rates established in Order No. 4052 were just and rea- 
sonable to farepayers. It found that a rate base con- 
sisting of the original cost of Capital’s property as 
determined by the Commission, less the depreciation re- 
serve built up under rates approved or ordered by the 
Commission, could be determined as a matter of fact. It 
further found that such a rate base, when a fair rate 
of return is applied te it, resulted in fares that were just 


1 Capital is now known as ‘‘The Universal Corporation.’’ 
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and reasonable to farepayers. It checked this conclusion 
by testing the justness to farepayers of the fares so estab- 
lished in the light of many considerations, all of which it 
set forth in its findings. It specifically concluded, among 
other things, that the economic value of Capital’s prop- 
erty had not such an extent as * 

res ‘0 f Capital’s ori cost Ta 
unfair to farepayers. It reached the same conclusion 
when i e justness to farepayers of fares so 
arrived against fares in comparable cities, data on the 
value of Capital’s service, and local and general economic 
conditions. It confirmed this conclusion further by com- 
paring the operating ratios that would result from such 
fares against the operating ratios resulting from transit 
fares paid in other cities. The basic findings made by the 
Commission on these points furnish a rational basis for its 
ultimate conclusion that the fares established in Order No. 
4052 are just and reasonable to farepayers. This being 
so, the function of judicial review is at an end. 


I 


The cases relied on by Appellant, Market Street Railway 
v. Railway Comm., 324 U.S. 548, Milwaukee & Suburban 
Tr. Corp. v. Public Service Commission, 268 Wise. 573, 
68 N.W. 2d 552, certiorari denied 350 U.S. 877, and Wash- 
ington Gas Light Co. v. Baker, 88 U.S. App. D.C. 115, 
188 F. 2d 11, have no application to this case. The Su- 
preme Court. did not rule in the Market Street Railway 
case that a commission was required to reject an original 
cost rate base. It ruled that a commission was not re- 
quired by the Due Process Clause of the 14th Amendment 
to use such a rate base when the utility probably could 
not, no matter what rate was established, earn a return 
thereon. In this case, the evidence shows that Capital 
consistently earned a return on its original cost rate 
base. The Milwaukee & Suburban case held that depre- 
ciation should not be computed on the depreciated cost of 
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and reasonable to farepayers. It checked this conclusion 
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the former owner but on the cost to the present owner. 
Since no sale of Capital’s property is involved in this pro- 
ceeding, the doctrine of the Mihcaukee & Suburban case 
obviously has no bearing on this case. And, there being 
no evidence in this case of obsolete, abandoned property, 
this Court’s holding in the Baker case that the inclusion of 
such property in the rate base must be tested for fairness 
to the ratepayer is not apposite. 


Appellant can point to no evidence in the record that is 
sufficient to establish a $5,000,000 rate base for Capital. 
Nor can he point to any evidence in the record that estab- 
lishes a ‘‘depreciation reserve requirement’’ in excess of 
Capital’s depreciation reserve. Whether Capital should 
be permitted a working capital allowance in its rate base 
for materials and supplies was a matter to be determined 
by the Commission. The evidence showed the range of op- 
erating ratios in the transit industry generally; that some 
of the ratios ranged between 90.01% and 94.57%; and that 
Capital had a ratio of 94.8% in 1951. The Commission’s 
finding that an operating ratio of 94.69% would not be un- 
reasonable for Capital is clearly supported by the record, 
and confirms the Commission’s finding that the new fares 
were just and reasonable. 


Appellant’s arguments against the validity of the Com- 
mission’s findings in this case amount to no more than an 
attempt to have this Court weigh the evidence and substi- 
tute its judgment for that of the Commission. 


iit 


A suit for refund by a ratepayer is not a class suit. One 
ratepayer cannot sue for a refund on behalf of all rate- 
payers. Since Appellant is the only person who has ful- 
filled the statutory requirements for a review of Order 
No. 4052, he is the only person who would be entitled to 
a refund if the Order were set aside. 
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When a rate is ordered by a commission having jurisdic- 
tion to establish that rate and put into effect by a utility 
under a statute requiring, under penalty of law, that the 
rate be collected, a refund of those rates, upon error being 
shown in the commission’s order, is not a matter of right, 
but a matter of restitution, depending on equitable prin- 
ciples. Restitution, in any event, can be forthcoming only 
if the ratepayer shows that a commission established rate 
is unjust and unreasonable. Appellant has made no such 
showing. Moreover, in view of the legislative nature 
of commission ratemaking and the compulsion on a utility 
to collect a commission-ordered rate, an equity to a refund 
of such a rate cannot be raised in favor of a ratepayer. 


In view of the statutory scheme for review of the Com- 
mission’s orders, this Court reviews the judgment of the 
District Court, not orders of the Commission. Should 
this Court reverse the judgment of the District Court, it 
should do no more than disclose the errors made by the 


District Court and remand the case for further consid- 
eration in light of the errors disclosed. 


IV 


Congress in Section 14, P.L. 757, 84th Cong. (70 Stat. 
598), gave the District Court the power, in its discretion, 
to substitute D. C. Transit for Capital in pending proceed- 
ings. The relief sought by Appellant—refund by way 
of reduction in present fares, or the creation of a 
fund to pay taxes that D. C. Transit would otherwise be 
relieved of, or of a fund that could be used in reducing 
D. C. Transit’s rate base—can only be given by a judg- 
ment against D. C. Transit. It follows that the District 
Court did not abuse its discretion in substituting D. C. 
Transit for Capital in this proceeding. 
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ARGUMENT 


THE COMMISSION HAS EVALUATED THE FARES ESTABLISHED 
IN ORDER NO. 4052 BY FACTORS THAT RELEVANTLY TEST 
THE JUSTNESS OF THOSE FARES TO THE PUBLIC. 


We shall show that the Commission in Order No. 4052, 
as added to and amplified in the 2nd Supplementary Find- 
ings, evaluated the fares established in Order No. 4052 
by factors that relevantly test the justness and reason- 
ableness of those fares to the public. Appellant says (Br. 
17) that the Commission used a ‘‘net book original cost 
rate base’’ in setting fares in this case. This is the first 
time that Appellant has used in this case the term ‘‘book’’ 
to describe the original cost rate base that the Commission 
used; and certainly it was not used in Appellant’s petition 
for reconsideration of the Commission’s Order which 
governs the points Appellant may raise on appeal.? In 
the context of the rate base actually used by the Com- 
mission, the term ‘‘book’’ has an iota of truth in it. But 


it also suggests a false conclusion that more than eclipses 
that bit of truth. This makes it necessary to mark out 
the exact nature of the rate base* employed by the Com- 
mission. 


1. Tue Nature orf THE OricinaL Cost Rate Base Usep sy 
THE ComMMIsSsION: (a) Historical Cost. The Commission de- 
fined the rate base used by it in these words (J. A. 128): 


2 Section 43-704, D. C. Code (1951), provides in part as follows: 


cw * * No * * * person * * * shall in any court urge or rely on any 
ground not so set forth in said application [for reconsideration]. * * *’’ 


3 At this point, we will put to one side the question concerning the Com- 
mission’s inclusion of a working capital allowance in the rate base and treat 
it, as does Appellant (Br. 38-39), as a question independent of the question 
that he raises on the nature of the rate base that the Commission should use 
in this case, 
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‘* * * * the historical cost of property used and use- 
ful in the Company’s transit operations in the District 
of Columbia, stated at the cost to the owner first 
devoting the properties to public use, less accumulated 
depreciation per books * * *.”’ 


The Commission here traces the rate base used by it to 
the historical cost of Capital’s properties. This historical 
cost did not result from the Commission’s passive accept- 
ance of book entries made by Capital or its predecessors. 
Exhibit 14 (J. A. 12) points to one of the Commission’s 
prior steps in establishing the historical cost of Capital’s 
properties: Order No. 2935, dated July 18, 1945.* 


In that order, the Commission established Capital’s rate 
base for ratemaking purposes as of December 31, 1943 
(Order No. 2935, p. 29). The Commission stated at the 
outset of its order the principle that it would follow in de- 
termining this rate base (7d., p. 3): 


‘¢In connection with the problem of determining the 
rate base to be established for Capital Transit, the 
Commission has concentrated its effort upon the ascer- 
tainment of the original cost of property when first 
devoted to public service’ as the best evidence of the 
fair value of the property.’’ 


4 This order was incorporated in this case by reference (O. R. 3232). Herein, 
‘¢O. RB.’ refers to the original transcript of proceedings before the Commission. 


5 The Commission was here referring to the original cost of properties to 
Capital’s many predecessor companies at the time when first devoted to public 
service. One of Capital’s predecessors, Columbia Railway Company, was in- 
corporated in 1870 (Order No. 1713, p. 73). This is what Mr. Harvey rested 
his testimony on, referred to by Appellant (Br. 20-21), that some elements of 
the original cost of Capital’s property go back to 1871. Any such element 
remaining in Capital’s original cost rate base would be land valued at the 
cost of that date and with no allowance for the tremendous appreciation in 
land values in the District of Columbia. Ex. 13 shows that the original cost 
of Capital’s land as of December 31, 1952, was $1,212,441, for ratemaking pur- 
poses (App. 12). Estimates made in 1948 placed a then present value of 
$4,048,872 on Capital’s land (Order No. 3422, p. 14). Herein ‘‘App.’’ refers 
to the appendix to this brief. 
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Approaching the problem under the guidance of this 
principle, the Commission rejected Capital’s contention 
that the book cost of its property as of December 31, 1943, 
of over $60,000,000 should be adopted for ratemaking pur- 
poses (7d., p. 7). The Commission rejected this figure even 
though it reflected a write down of $8,000,000 that Capital 
had made in 1942 in its book cost of its properties (id., p. 9). 
Instead the Commission took, as the cost of Capital’s prop- 
erty for ratemaking purposes, a figure of slightly under 
$46,400,000 (2d., p. 29) developed, not from Capital’s book 
accounts, but from a meticulous study of original cost rec- 
ords (zd., p. 6). After the Commission issued Order No. 
2935, Capital, between 1945 and 1951, wrote off of its books 
the difference between the book cost it contended for and 
the historical, original cost that the Commission found in 
Order No. 2935. The total write off of book cost resulting 
from the write offs made by Capital from 1942 through 1951 
amounted to over $22,000,000 (App. 69). 


‘Since Order No. 2935, the Commission has used, for 
ratemaking purposes, the historical, original cost rate base 
found by it in that order with adjustments at cost for 
additions, and with adjustments at cost, plus removal costs, 
and less salvage value for retirements (J. A. 12, 128; App. 
46-47, 54-55). Thus it is clear that: (1) the rate base used 
by the Commission in this proceeding is an original cost 
rate base with every drop of book cost wrung out of it; 
and (2) the Appellant is some $22,000,000 wide of the mark 
when he characterizes it as a ‘‘net book original cost rate 
base.’’ 


(b) Depreciation. The Commission, in Order No. 2935, 
dated July 18, 1945, made this finding on depreciation (pp. 
12-13) : 


‘‘Depreciation rates employed by the Company and 
its predecessors have been prescribed or approved by 
this Commission. In view of this fact, and upon con- 
sideration of the record in this case, the Commission 
finds that the adjusted book reserve of $14,785,070.11 
is the only equitable measure of accrued depreciation 
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existing in the property of the Company as of Decem- 
ber 31, 1943, for the purpose of determining a proper 
rate base as of that date.”’ 


The Commission then went on to state that there was a 
deficiency in the depreciation reserve in the neighborhood 
of $2,000,000 and that it was impossible to determine the 
period that would be required to correct the deficiency. 
However, in order to correct this deficiency, the Commis- 
sion ordered Capital to put into effect an annual composite 
depreciation rate of 4.9% on all of its property except cer- 
tain streetcars and buses® and to increase the annual de- 
preciation provision resulting from these rates by $300,000, 
until further order of the Commission. (Order No. 2935, 
pp. 15-16, 29-30.) These depreciation provisions remained 
in effect until January 1, 1947. Then, as a result of Order 
No. 3151 of February 7, 1947, the Commission directed that 
Capital apply an annual composite depreciation rate of 
4.9% to all of its depreciable property (J. A. 3; Order No. 


3151, p. 2). In the course of Order No. 3151, the Commis- 
sion said (pp. 1-2): 


“¢ * * * Order No. 2935 also provided for an addi- 
tional accrual for depreciation in the flat amount of 
$300,000 by reason of the extraordinary wear and tear 
resulting from war-time conditions. From the data 
now before the Commission, it appears that this ad- 
ditive to more-or-less normal accruals can now be dis- 
pensed with. It further appears that the composite 
rate of 4.9% applied to the cost of depreciable property 
will provide a reasonable and adequate accrual for 
depreciation under present conditions.’’ 


Subsequent to the setting of the date for the formal hear- 
ing in the present rate case, the Commission by Order No. 
3994, dated May 7, 1953, directed an investigation of the 
practices, charges and accounting of Capital relating to 


6 The Commission here had reference to the rates of 11.1% and 5% per 
annum, respectively, established in Order No. 2468 of January 5, 1943, for 
buses and streetcars. 





\ 


12 


depreciation. It consolidated that investigation with the 
proceedings on the increase in fares in the instant case for 
hearing only. On May 26, 1953, the Commission issued a 
notice of a pre-hearing conference with respect to Capital’s 
accounting depreciation charges and practices. That con- 
ference was held on May 29, 1953, and resulted in a signed 
stipulation by the parties to the consolidated rate and de- 
preciation proceedings. The Commission by its Order No. 
4001, dated May 29, 1953, approved the stipulation, di- 
rected that the rate of annual depreciation accruals pro- 
vided for by Order No. 3151, be terminated as of June 30, 
1953, and that a revised schedule of class rates for annual 
depreciation, which were agreed upon by the conferees at 
the pre-hearing conference, be the prescribed rates to be 
used by Capital for accounting purposes effective July 1, 
1953. (App. 34-35.) 


The depreciation rates in effect at the time of the issu- 
ance of the Commission’s Order No. 3994 to investigate the 
depreciation rates and charges of Capital was, as we have 
shown, a composite rate of 4.9% on the original cost of 
the depreciable property (J. A. 2). The schedule of class 
rates for annual depreciation accruals established in Or- 
der No. 4001, effective July 1, 1953, as shown by the stipu- 
lation of conferees, resulted in an initial composite rate 
of 4.3%, or a reduction in the previously existing com- 
posite depreciation rate of 4.9% (J. A. 3-6). As held by 
Judge Keech in Allied Civic Group v. Public Utilities Com- 
misston, 125 F. Supp. 453, 459-460, it was implicit in the 
Commission’s lowering of the annual depreciation rate 
that prior accruals were more than adequate. This is borne 
out by the Commission’s finding in Order No. 4052 that ‘‘In 
the past, substantial overaccruals in’’ Capital’s reserves 
for depreciation ‘‘have occurred from time to time’’ (J. A. 
137). Certainly, there is nothing in the record in this 
proceeding to support Appellant’s contention (Br. 36) 
that there is a $2,500,000 deficiency in Capital’s accrued 
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depreciation reserve. And, as far as we know, the Com- 
mission has never made any such finding. 


The net result of this history of Capital’s depreciation 
reserve is that the rate base used for the test period in this 
ease reflected all of the depreciation accruals approved or 
prescribed by the Commission prior to the effective date 
of Order No. 4001 (App. 46, 49, 54-55). And the rate base 
used for the future annual period reflected those deprecia- 
tion accruals plus the accruals projected for the future 
annual period under the lowered rates of depreciation set 
in Order No. 4001. (J. A. 3-4, 115, 128, 137-138.) 


Thus we see that the depreciation reserve used by the 
Commission in establishing the rate base used by it in this 
case was the depreciation accrued on Capital’s books either 
with the approval or at the direction of the Commission. 
And it was a depreciation reserve used by the Commission’s 
own expert in testimony given in less than two months 
after participating in a Commission study into the ‘‘prac- 
tices, charges, and accounting relating to the depreciation 
of Capital Transit Company.”’ (J. A. 2-4, 114-115.) Yet in 
his testimony, which he said was based on an independent 
study of Capital’s rate base (J. A. 115), he never so much 
as hinted that there was a deficiency of any sort in Cap- 
ital’s depreciation reserve. Clearly, then, the Commission 
did not in this case passively accept unilateral book entries 
of Capital as the measure of the depreciation to be used 
in computing its rate base for ratemaking purposes. In- 
stead, it used a depreciation reserve that it had played a 
principal part in fashioning, and a reserve that was sup- 
ported by the testimony of its own expert in the pro- 
ceeding. 


(c) Conclusion. The rate base used by the Commission 
was a historical, original cost rate base based upon orig- 
inal cost records of the party first devoting the property 
to public use reduced by the depreciation reserve accu- 
mulated by Capital and its predecessors at rates either 




























14 


approved or ordered by the Commission. Reason dictates 
that such a rate base may properly be used in establishing 
rates. Such a rate base is in full compliance with the rea- 
soning of Mr. Justice Brandeis in two of his landmark 
dissents. In Southwestern Bell Telephone Co. v. Public 
Service Commission, 262 U.S. 276, 306-307, he said: 


‘‘The adoption of the amount prudently invested as 
the rate base and the amount of the capital charge as 
the measure of the rate of return would give definite- 
ness to these two factors involved in rate controversies 
which are now shifting and treacherous, ... The rate 
base would be ascertained as a fact, not determined as 
matter of opinion. It would not fluctuate with the mar- 
ket price of labor, or materials, or money. It would not 
change with hard times or shifting populations. It 
would not be distorted by the fickle and varying judg- 
ments of appraisers, commissions, or courts... . ”’ 


















Again, in Pacific Gas Co. v. San Francisco, 265 U.S. 403, 
424-495, Mr. Justice Brandeis said: 


‘Under the rule which fixes the rate base at the 
amount prudently invested, the inevitable errors in- 
cident to fixing the year’s depreciation charge do not 
result in injustice either to the utility or to the com- 
MuNity.-c<< ”° 


The Commission has recognized the soundness of using 
a depreciation reserve created under rates approved or 
directed by it rather than a higher depreciation developed 
from a ‘‘reserve requirement”’ study. Thus in the 1944 
Pepco case (Order No. 2796, dated July 22, 1944, affirmed in 
Umited States v. Public Utilities Commission, 81 U.S. App. 
D. C. 237, 158 F. 2d 533), the Commission used the depre- 
ciation accrued by Pepco under rates of depreciation ap- 
proved or directed by the Commission instead of a larger * 
figure predicated on testimony before the Commission that a 
there was the ‘‘reserve requirement’’ of $2,700,000 in ex- 
cess of the depreciation reserve accrued by Pepco under 
those rates. . 
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The Commission’s determination in the 1944 Pepco case 
to use the depreciation reserve accrued by Pepco with its 
approval or under its direction instead of a higher so- 
called ‘‘depreciation requirement’’ was supported by the 
testimony in that case of Mr. C. W. Smith of the Federal 
Power Commission. Mr. Smith’s testimony on this point 
was summarized by the Commission (Order No. 2796, pp. 
24-25) thus: 


‘‘Despite the fact that the reserve requirement ecal- 
culated under the method employed in Exhibit 32 is 
approximately $2,700,000 greater than the book re- 
serve as of December 31, 1942, the witness recom- 
mended that the book reserve be accepted by the Com- 
mission for the purposes of this proceeding. ... ”’ 


The Federal Power Commission itself has recognized that 
depreciation for ratemaking purposes is best measured by 
a reserve established under proper depreciation account- 
ing practices. Thus, in Cleveland and Akron v. Hope Natu 


ral Gas Co., 44 PUR (NS) 1, 18, affirmed in Power Comm’n, 
v. Hope Gas Co., 320 U-4S. 591, the Commission said: 


‘¢ * * * In our opinion, where reasonable and proper 
depreciation accounting practices have been observed 
by a natural gas company, the resulting reserve is the 
best measure of the depletion and depreciation exist- 
ing in the property; i.e., the accumulated cost of the 
property which has been consumed in service.’’ 


The truth is, as indicated in the foregoing quotations, 
that when an original cost rate base is used for ratemaking 
purposes, the depreciation reserve arrived at by accruals 
under rates approved or directed by a commission is the 
only proper means of measuring the depreciation in the 
rate base. For when such a rate base is used, it is actual 
cost, and not value as of any given amount, that is being 
measured. As put by the National Association of Railroad 
and Utility Commissioners’ Committee on Depreciation in 
its combined Reports for the years 1943 and 1944 (p. 170): 
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‘¢ * * * Where cost is the gross base, then the reserve 
should be deducted from it in arriving at the rate base, 
for the reserve alone measures actual deprecia- 
tion * # = 32 


It is thus clear that the original cost rate base used in 
this case—arrived at by using the actual cost of rate base 
property and the depreciation of that cost accrued under 
rates approved or directed by the Commission—is sup- 
ported by reason, principle, and authority. 


2. Orner Retevant Factors WeERE SraTep anD Consip- 

ERED BY THE COMMISSION IN DETERMINING THaT THE FARES 
EsTaBLISHED IN Orper No. 4052 Unver tHE OricinaL Cost 
Rate Base MetHop ARE Just AND REASONABLE TO F'aRE- 
payers. The use of an original cost rate base in establish- 
ing rates is in itself a method of assuring fair rates to the 
consumer. This Court recently gave concrete proof of 
this in City of Detroit v. Federal Power Commission, 
OU. iB. Ape. DB. Oe cn. , 230 F. 2d 810. In that case, the 
Federal Power Commission did not use the original cost 
rate base method in establishing the rates found in that 
proceeding. In fact, it did not so much as attempt to find 
what rates would have resulted if the original cost rate 
base method of determining rates had been used. This 
Court reversed the F. P. C. on the ground that it must test 
the fairness to consumers of rates established by methods 
other than the original cost rate base method by results 
reached under that method. In this connection, the Court 
said (230 F. 2d 818-819) : 


‘“‘Unless it is continued to be used at least as a 
point of departure, the whole experience under the 
Act is discarded and no anchor, as it were, is avail- 
able by which to hold the terms ‘just and reasonable’ 
to some recognizable meaning.”’ 


But the Commission in this case, as shown by the 2nd 
Supplementary Findings, did not rely upon the original 
cost rate base method of ratemaking as the sole test of the 
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fairness to farepayers of the rates established by it in 
Order No. 4052. It carried the test further. It looked to 
such matters as general economic conditions, local eco- 
nomic conditions, economic circumstances peculiar to the 
transit industry in general and to Capital in particular, 
the economic value of Capital’s property, data relevant to 
the value of service, comparative fare structures in other 
comparable cities, and operating ratios (J. A. 176-179). 
To these matters, it applied its ‘‘judgment based upon 
‘accumulating insight’ ’’ (Storer Broadcasting Company 
v. United States, C. A. D. C. No. 12065, December 31, 1956), 
and concluded that the fares established by it on an orig- 
inal cost rate base were just and reasonable to farepayers 
(J. A. 180). | 


The Commission’s conclusion is, of course, presumptively 
correct, and the burden is on the Appellant to show that 
the Commission erred. Lone Star Gas Co. v. State of 
Texas, 304 U. S. 224, 240; Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591, 602. However, he 
does not shoulder this burden. True he makes general al- 
legations of error, but he nowhere demonstrates that the 
Commission could not lawfully reach this conclusion on the 
basis of the record before it. In this connection, it should 
be remembered that the administrative record upon which 
fares were established in Order No. 4052 was closed on 
October 1, 1953 (J. A. 125), or over three years ago, and 
that a good part of Appellant’s arguments is based upon 
events that took place after that date’ (Br. 23, 24, 27, 33, 
36, 37, 38). The fact is that the record in this case is re- 
plete with evidence on the matters that the Commission 
considered'in testing, in the farepayers’ interest, the just- 
ness of the rates it arrived at by the use of an original cost 
rate base. 


7‘<The grounds upon which an administrative order must be judged are 
those upon which the record discloses that its action was based.’’ Securities 
Comm’n. v. Chenery Corp., 318 U. S. 80, 87. ‘‘This Court has no concern 
with the . . . alleged inconsistency with findings made in other proceedings 
...?? Virginian By. v. United States, 272 U. 8. 658, 665-666. 
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Witnesses before the Commission upon which it relied 
either through exhibits prepared by such witnesses or tes- 
timony in considering the other relevant factors included, 
but were not limited to, Fred Kleinman, Chief of Accounts 
and Finance of the Illinois Commerce Commission (J. A. 
49), J. W. Falk, Executive Accountant and Auditor of the 
Commission (J. A. 114), Edward A. Roberts, a consulting 
engineer specializing in passenger transportation (J. A. 
117), William C. Gilman and R. Gilman Smith, engineers 
and partners in the firm of W. C. Gilman and Company, 
engineers and financial consultants specializing in transit 
matters (O. R. 48, 2627-2628), Robert E. Harvey, Vice 
President and Comptroller of Capital (J. A. 36), Harry J. 
Walker, Associate Professor of Sociology at Howard Uni- 
versity (J. A. 118), and Isaac B. Goad, Capital’s Director 
of Transportation (J. A. 120). 


(a) General Economic Conditions. The Commission’s 
witness Kleinman introduced and testified (J. A. 56-87) to 
the following exhibits reflecting general economic condi- 
tions :* 


Exhibit No. 24—New Capital Floatations and 
Changes in Federal Debt Held by Public Since Janu- 
ary 1, 1919—By Years—Through 1952 (J. A. 15). 

Exhibit No. 25—Sources of Increased Holdings of 
Federal Government Debt, Direct and Fully Guaran- 
teed, Held by Public Since January 1, 1941, By Years, 
Through 1952 (J. A. 16). 

Exhibit No. 26—Moody’s Average Yield in Per Cent 
of Public Utility Bonds and Preferred Stock—1919 
Through June 1953 (J. A. 17). 

Exhibit No. 27—Bond Yields—Per Cent Per Annum 
—1919 Through May 1953 (J. A. 18). 

Exhibit No. 28—Dividend Yield and Earnings Slash 
Price Ratios—1919 Through June 1953 (J. A. 19). 





8 Of course, the Commission could take judicial notice of the notorious fact 
that in 1953 the gross national product, personal income, and per capita dis- 
posable income, had reached the highest level to that time in the history of the 
United States. Economic Almanac (1956) 436-437, 440, 442. 
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Mr. Gilman testified on long-term trend and current level 
of interest rates (J. A. 30-31). Mr. Harvey testified (J. A. 
38-39) to the new plateau reached by the general economy 
during the period of 1945-June 1953. He also testified to 
the permanently inflated level of values shown by the Bu- 
reau of Labor Statistics’ Consumer Price Index and its 
Wholesale Price Index—1935 through May 1953 (J. A. 
3940). 


(b) Local Economic Conditions. Mr. Harvey testified: 
(1) to changes in the Consumers Price Index for Washing- 
ton, D. C., as of February 15, 1953, compared to the 1947- 
1949 base period (J. A. 39-40) and to the continuing in- 
crease as of May 15, 1953 (J. A. 48); and (2) to an increase 
in automobiles and taxicabs in Washington (J. A. 44, 48). 
Mr. Smith testified that Washington had a higher ratio of 
automobiles to population than the national average (J. A. 
123). Dr. Walker testified to the median incomes for negro 
and white families in the District of Columbia (J. A. 118- 
119).° 


(c) Economic Conditions in the Transit Industry Gen- 
erally. Mr. Gilman (J. A. 31-35) and Mr. Kleinman (J. A. 
76-87) in their exhibits and testimony went extensively into 
the economic conditions of the transit industry in general. 
The scope of the subjects covered is indicated by the fol- 
lowing exhibits: 

Exhibit No. 1—Common Stock Earnings—Price 
Ratios and Dividend Yields of Certain Transit Com- 
panies, Year 1952 (J. A. 7). 

Exhibit No. 3—Operating Ratio—Transit Companies 
and Electric Utility Companies—1937-1952 (J. A. 8). 

Exhibit No. 23—Ratio of Net Operating Income to 
Net Property and Equipment of Certain Transit Com- 
panies—Years 1946-1952, Inclusive (O. R. 1068-1073). 

Exhibit No. 29—Data on Transit Companies—Year 
1952 (J. A. 20). 


9 The Commission could take official notice of the notorious fact that per 
capita income in the District of Columbia had been among the highest in the 
nation for years. Survey of Current Business, Vol. 36, No. 8, p. 10. 
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Exhibit No. 61—Dividend Yield on Common Stock of 
Transit Companies on Regular Dividend Basis in April 
1953 (App. 25). 

Exhibit No. 62—Average Dividend Yield for 1952 
on Common Stock of All Transit Companies Which 
Paid Dividends in Each Year of Ten Year Period 
1944-1953 or Since Present Stock Was First Publicly 
Owned (App. 26). 

Exhibit No. 63—Dividend Yield on Common Stock of 
Three Large Combination Street Car and Motor Coach 
Transit Companies—Years 1947-1952, Inclusive (App. 
ree 

Exhibit No. 64—Common Stock Earnings-Price 
Ratio and Dividend Yield—Years 1947-1952, Inclusive, 
National City Lines (App. 28). 

Exhibit No. 65—Dividend Yields on Listed Common 
Stocks of Transit Companies, Year 1952 (App. 29). 

Exhibit No. 66—High, Low and Average Dividend 
Yield on Common Stocks of Transit Companies Where 
Regular Quarterly or Semi-Annual Dividends Were 
Paid at Same Rate in 1952 (App. 30). 

Exhibit No. 67—Ratio of Cash and Cash Investments 
to Total Current and Accrued Liabilities as of Decem- 
ber 31, 1952 (App. 31). 

Exhibit No. 68—Transit Companies Which Reac- 
quired Bonds in Excess of Sinking Fund and Serial 
Maturity Requirements (App. 32). 

Exhibit No. 69—Ratio of Lowest and Highest Market 
Prices for Common Stock in Period 1949-1953 to Book 
Value of Common Stock (App. 33). 


Mr. Harvey also testified concerning economic conditions 
in the transit industry in general (J. A. 40-43). 


(d) Economic Condition of Capital im Particular and 
Economic Value of Its Property. Here Mr. Harvey (App. 
45-62), Mr. Gilman (App. 35-45), Mr. Kleinman (J. A. 87- 
97), Mr. Falk (App. 64-71), and Mr. Roberts (App. 71-76) 
gave evidence, through testimony and exhibits, bearing 
upon the economic condition of Capital and the economic 
value of its property. The exhibits of these witnesses 
covered the following: 
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Exhibit No. 4—Book Value and Market Value of 
Common Equity and Per Cent Earned on Common 
Equity Per Books—Years 1946-1952, Inclusive, and 12 
Months Ended March 31, 1953 (J. A. 9). 
¥ Exhibit No. 5—Rate of Return Earned ‘< lili 
Rate Base Years 1946-1952, Inclusive (J. A. 10). 
*. Exhibit No. 13—Rate Base at December 31, 1932— 
Public Utilities Commission Formulas (App. 9.22), 
Exhibit No. 14—Analysis of Road and Equipment 


Ro» and Depreciation Reserve (J. A. 12). 

Exhibit No. 17—Purchases of Busses. Included in 
ee Road and Equipment as of December 31, 1952 (J. A. 
. 13-14). 


Exhibit No. 31—Segregation of Income Account be- 
tween Operations and Investment (J. A. 90). 

Exhibit No. 32—Data on Common Stock Restated to 
960,000 Shares and Adjusted for Excess of Book Value 
over Original Cost of Plant (J. A. 21). 

Exhibit No. 33—Capital Transit Co.—Adjusted Re- 
turn on Average Investment in Rate Base Property— 
1946-1952 (J. A. 22). 

Exhibit No. 37—Capital Transit Co.— Return 
Earned, 12 Months Ended April 30, 1953, Adjusted to 
Current Annual Basis (J. A. 25). 

Exhibit No. 42—Capital ees: Co.—Rate of De- 

cline in Total Passengers (J. A. 28). 

| Exhibit No. 43—Capital Transit Co.—Comparison 

a” of Per Cent Increase in Fares With the Per Cent of 

| Passengers Lost Following Each of the Fare Increases 

Since 1945 (J. A. 29). 

rs Exhibit No. 44—Change in Per Cent Decline in Pas- 
sengers Following Fare Increases of October 31, 1948 

* and July 16, 1950 (App. 23). 


(e) Data Relevant to the Value of Service. Mr. Harvey 
testified that the actual bus miles provided per 100 pas- 
sengers was greater in 1953 than it was in 1947. Capital 
in 1953 operated 12.21 miles per 100 passengers carried 
as against 9.42 miles per 100 passengers carried in 1947 
» (App. 62-63). He testified to the 97 new king-size buses 
that Capital added to its fleet in 1952 and to the 50 addi- 
tional king-size, and 57 smaller, buses it planned to add in 
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1953 at a cost of $1,727,000 (App. 57-59) to be used in part 
on three additional routes which the Board of Commis- 
sioners had approved. Mr. Harvey further testified to the 
increases in operating cost that Capital would experience 
in the coming year (App. 59-61). Mr. Goad testified (J. A. 
120) that Capital was complying with the requirements 
of service as established by the Commission. And Mrs. 
Peter Schmidt, a member of the public who was familiar 
with the transportation systems in other leading cities, 
stated ‘‘I would like to mention the fine service you have 
here in comparison with other cities’’; and ‘‘Your service 
is the best I have found anywhere * * *’’ (J. A. 124). 


(f) Comparative Fare Structures in Comparable Cities.*° 
Mr. Roberts, through Exhibit No. 41 (J. A. 27), informed 
the Commission of the transit fares in the 30 largest cities 
in the United States as of July 25, 1953. Mr. Roberts de- 
scribed the purpose of this exhibit in these words: 


‘‘T introduced it to show the cost of transit service 
from the consumer’s standpoint in Washington and 
in the other 29 large cities in the country in order to 
show the cost in Washington for the casual rider 
under the heading ‘Cash Fare’ and for the regular 
riders, and in order to give a background as to the 
cost of transit service in other comparable cities in 
the country ...’’ (J. A. 117). 

‘‘T think that a commission, in order to handle an 
application for higher fares most intelligently, should 


have before it the fares in effect in other comparable 
cities.’’ (7d.) 


When the ‘‘regular riding’’ fares established by the 
Commission in Order No. 4052 (16¢ token, and 75¢ weekly 
permit plus 10¢ a ride) are used in computing the fares for 





10In Baltimore Transit Co. v. Hessey, 196 Md. 141, 75 A. 2d 76, 80, the 
Court of Appeals of Maryland, in sustaining a rate schedule proposed by the 
Baltimore Transit Co., said: 


‘¢The proposed schedule of rates is not shown to be out of line with 
those charged in other comparable cities . . 


>? 
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regular riders with one transfer," the third section of 
Exhibit No. 41 shows the following (the asterisks indicate 
the cost of regular riding that is equal to or higher than 
the cost of regular riding under the fares established in 
Order No. 4052) : 


11In the District of Columbia, the regular fare, contrary to the practice in 
some cities, includes a transfer at no extra cost. The significant comparison 
in Exhibit No. 41 as to regular riders, is, therefore, stated in the third section 
of this exhibit (the section reproduced herein) since it is based on the cost 
of rides carrying the transfer privilege. 





Regular Riders 
With One Transfer 











10 Rides 12 Rides 14 Rides 
1. New York $3.00* $3.60* $4.20° 
2. Chicago, Surface 1.70) 2.04) 2.38 ) 

a Rapid 
Transit 1.80) * 2.16)* 2.52)* 
3. Philadelphia 1.80* 2.16* 2.52* 
4. Los Angeles 1.33 1.60 1.87 
d. Detroit 1,.75* 2.10* 2.45* 
6. Baltimore 1.67" 2.00* 2.33* 
7. Cleveland 1.63" 1.95* 225° 
8. St. Louis 1.65* 1.85 2.05 
9. WASHINGTON 1.60 1.92 2.15 
10. Boston 1.50 1.80 2.10 
11. San Francisco 1.50 1.80 2.10 
12. Pittsburgh 1.90* 2.28° 2.66* 
13. Milwaukee 1.50 1.80 2.00 
14. Houston 1.50 1.80 2.10 
15. Buffalo 1.70* 2.04* 2.38* 
16. New Orleans .70 84 .98 
17. Minneapolis 1.80* 216" 250° 
18. Cincinnati 1.6” 1.95° 2.15* 
19. Seattle 1.67* 2.00* 2.83* 
20. Kansas City L715? 1.85 1.95 
21. Newark 2.00* 2.40* 2.80* 
22. Dallas 1.40 1.68 1.96 
23. Indianapolis 1.80* 2.16" 252° 
24. Denver 1.35 1.50 Lis 
25. San Antonio 1.20 1.44 1.68 
26. Memphis 95 1.14 1.33 
27. Oakland 1.50 1.80 2.10 
28. Columbus 1.00 1.20 1.40 
29. Portland, Ore. 1.50 1.80 2.10 
30. Louisville 1.50 1.80 2.10 
(15 equal or (13 higher) (13 higher) 
higher) 


Thus, on the basis of Exhibit No. 41, the fares estab- 
lished by Order No. 4052 placed Washington in the middle 
of the 30 most populous cities in the United States as 
far as the cost of regular transit riding was concerned.” 





12 Exhibit No. 41 (J. A. 27) also shows that 9 of the other 29 cities set 
forth therein had cash fares of 20¢ or over for rides carrying the transfer 
privilege. 
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(g) Operating Ratios. Mr. Gilman testified to the use 
by the Interstate Commerce Commission of the operating 
ratio method of ratemaking in establishing rates in the 
transit industry. He also testified to the recommendation 
of the National Association of Railroad and Utility Com- 
missioners that this method be adopted throughout the 
country in transit ratemaking. (J. A. 35.) He further testi- 
fied concerning the factors that made the operating ratio 
method of ratemaking significant in transit ratemaking 
(J. A. 32) and to the relation of Capital’s operating ratio 
to that of other representative transit companies (J. A. 
33). In addition, both he and Mr. Kleinman introduced 
exhibits (Ex. 3 (J. A. 8); Ex. 29 (J. A. 20)), setting forth 
pertinent operating ratios in the transit industry. Mr. 
Kleinman’s Exhibit No. 29 showed that the operating 
ratios* of 25 transit companies, including Capital, ranged 
from 90.01% to 99.63%. Six of the companies listed on 
Exhibit No. 29 had operating ratios ranging between 
90.01% and 94.57%. Capital itself had operating ratios of 
94.8% in 1951 and 96.2% in 1952 (Ex. 3 (J. A. 8)). The 
Commission found in the 2nd Supplementary Findings 
that the fares established in Order No. 4052 would result 
in an operating ratio of 94.69% (J. A. 178). 


(h) Conclusion. The administrative record in this case 
consists of a transcript of 3,242 pages and 73 exhibits 
(J.A. 125-126). It is obvious, then, that there was 
much more evidence in this case than can be elaborated 
in an appellate brief. We have done no more in the fore- 
going than to characterize the nature of the evidence be- 
fore the Commission in respect of certain matters perti- 
nent to the questions raised by Appellant’s allegations of 
error. We do not attempt to specify the weight that the 
Commission gave to any particular evidence in this pro- 
ceeding or to guess at the mental operations by which it 
reached its conclusions. B. & O. R. Co. v. United States, 





13 Determined by subtracting the percentages shown in the second column of 
Exhibit No. 29 from 100%. 
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298 U. S. 349, 359. But we do say, as did the Supreme 
Court in Int. Com. Comm. v. Union Pacific R. R., 222 U.S. 
541, 550, that: 


‘With that sort of evidence before them, rate ex- 
perts of acknowledged ability and fairness, and each 
acting independently of the other, may not have 
reached identically the same conclusion. We do not 
know whether the results would have been approxi- 
mately the same. For there is no possibility of solving 
the question as though it were a mathematical problem 
to which there could only be one correct answer. Still 
there was in this mass of facts that out of which ex- 
perts could have named a rate. The law makes the 
Commission’s findings on such facts conclusive. * * *”’ 


THE RATES ESTABLISHED IN ORDER NO. 4052 ARE SUPPORTED BY 
ADEQUATE FINDINGS 


The Commission in establishing rates in Order No. 4052 
was not solving a mathematical problem, but carrying out 
a legislative function in which it had a ‘‘range of legislative 
discretion.’’ Louisville & Nash. R. R. Co. v. Garrett, 231 
U.S. 298, 313; Arizona Grocery v. Atchison Ry., 284 U.S. 
370, 387-390. It was acting under the legislative standard 
of ‘‘just and reasonable’’ that permits rates to be estab- 
lished within an area of reasonableness rather than at a 
pinpoint of abstract accuracy. Montana-Dakota Co. v. Pub. 
Ser. Co., 341 U. S. 246, 251. The commission must, of 
course, in carrying out its legislative function in ratemak- 
ing, set forth the primary findings of fact it derives from 
the evidence before it, the basic facts that it believes 
warranted from the primary findings, and the ultimate 
fact: the just and reasonable rate or rates. But in doing 
so, ‘‘impracticable exactness’’ is not required of it. Florida 
v. U. S., 292 U.S. 1,9. Nor is it required to set its findings 
out in any particular form, or to marshal them and label 
them as findings. Group of Investors v. Milwaukee R. Co., 
318 U. S. 523, 539. It is enough if the commission sets out 
its conclusions or ultimate findings together with its rea- 
sons and supporting data in a manner that permits the 
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courts to carry out the function of review assigned to 
them. Jd. at 539. The practical application of these prin- 
ciples can best be illustrated by reference to findings which 
have been upheld as adequate by the courts. 


In King v. United States, 344 U. S. 254, the question was 
whether, after a prior reversal by the Supreme Court on 
the point, the I. C. C. had stated basic findings that sup- 
ported its ultimate finding that certain Florida intrastate 
rates unjustly discriminated against interstate rates. The 
Supreme Court held that the commission had done so. 
In its opinion, the Court set out the findings, basic and ulti- 
mate, which it considered sufficient to support the order 
of the commission (344 U. 8. at pp. 267-268) : 


‘2. That the transportation conditions incident to 
the intrastate transportation of freight in Florida are 
not more favorable and such conditions in the Florida 
peninsula are somewhat less favorable than those (1) 
within southern territory and (2) between Florida and 
interstate points. 


‘<3. That the present interstate freight rates and 
charges within Florida and between points in Florida 
and points in other States are just and reasonable . . 
and that intrastate rates, charges, and minimum 
weights herein approved will not exceed a just and 
reasonable level... 


‘<5. That the Florida intrastate rates, charges, and 
minimum weights, which are below the level herein 
authorized, are abnormally low and are not contribut- 
ing their fair share to the revenues required by the 
respondents to enable them to render adequate and 
efficient service and to operate profitably, and thereby 
accomplish the purpose of the Interstate Commerce 
Act, and as set forth in the national transportation 
policy declared by the Congress, to develop and 
preserve a national transportation system adequate 
to meet the needs of the commerce of the United States, 
of the postal service, and of the national defense; and 
that the burden thus cast upon interstate commerce is 
undue to the extent that these intrastate rates and 





28 


charges are less than they would be on the basis herein 
approved. 


‘<6. That the establishment of intrastate rates and 
charges increased sufficiently to equal the level herein 
approved will substantially increase respondents’ rev- 
enues therefrom, and will constitute not more than a 
fair proportion of respondents’ total income... 


‘“‘7, That the maintenance of intrastate rates and 
charges within Florida on bases lower than those 
herein approved causes, and in the future will cause, 
(1) in all instances, unjust discrimination against 
interstate commerce, (2) in nearly all instances, undue 
preference of and advantage to localities in intrastate 
commerce, and undue prejudice to localities in inter- 
state commerce; ... ’’(Italics supplied by Supreme 
Court.) 


In the King case, the appellants contended, much as does 
‘the Appellant in this case, that the commission’s basic 
findings were deficient in that they were not spelled out in 
terms of specific dollars and cents values. The Supreme 
Court rejected this contention, saying (344 U.S. at pp. 274 
275) : 


‘*Similarly, the North Carolina case mentions, but 
does not make indispensable, the specific findings in 
dollars which were absent there. Reference was made 
in the North Carolina case to the absence of ‘findings 
as to what contribution from intrastate traffic would 
constitute a fair proportion of the railroad’s total 
income’ and also to the absence of any ‘finding as to 
what amount of revenue was required to enable these 
railroads to operate efficiently.’ 325 U.S. at 516. The 
Court emphasized the Commission’s reliance on ‘the 
mere existence of a disparity between what it said 
was a reasonable interstate rate and the intrastate rate 
fixed by North Carolina.’ Ibid. In the instant case 
the Commission does not rely upon the mere disparity 
between the intrastate and interstate rates. On the 
contrary, the Commission states that the Florida intra- 
state rates ‘are abnormally low and are not contribut- 
ing their fair share to the revenues required ... to 
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render adequate and efficient service and to operate 
profitably, and thereby accomplish the purpose of the 
Interstate Commerce Act... .’ Finding No. 5, 278 
I. C. C. at 72. Also, in finding No. 6 it says that the 
establishment of the proposed increases in intrastate 
rates ‘will substantially increase respondents’ rev- 
enues therefrom, and will constitute not more than a 
fair proportion of respondents’ total income... .’ Jd., 
at 73. More is not needed.’’ 


In Group of Investors v. Milwaukee R. Co., supra, a re- 
organization proceeding under Section 77 of the Bank- 
ruptey Act (11 U. S. C. 205), one of the questions was 
whether the Interstate Commerce Commission had made 
sufficient findings to support its conclusion to exclude from 
the reorganization persons owning over $119,300,000 in 
preferred stock and some 1,174,060 shares of no-par com- 
mon stock (318 U.S. at p. 529). Under Section 77(e), the 
commission was required to find that the common and 
preferred stock had no value before it could conclude to 
exclude the owners from participating in the reorganiza- 
tion. It made the required findings in these words: 


‘¢ |... ‘the equity of the holders of the debtor’s pre- 
ferred stock and its common stock has no value’.. .”’ 
(318 U.S. at 535.) 


The Supreme Court upheld the adequacy of this finding, 
saying (318 U.S. at 558-559) : 


‘‘See. 77 (d) requires the Commission when it ren- 
ders a report on a plan of reorganization to ‘state fully 
the reasons for its conclusions.’ The summary which 
we have made on this phase of the case plainly shows 
that the Commission did exactly that. Its finding 
that the stock had no value was definite and explicit. 
To require it to go further and formalize in findings 
the numerous data on which it relied in the exercise 
of its expert, informed judgment would be to alter 
the statutory scheme. Apart from the necessity of 
making a finding for the exclusion of stock or any 
class of creditors as provided in § 77 (e), the mandate 
which Congress gave the Commission by §77 (d) is 
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merely to approve a plan ‘that will in its opinion meet 
with the requirements of subsections (b) and (e) of 
this section, and will be compatible with the public 
interest.’ Reasons which underlie the expert opinion 
which the Commission expresses on a plan of reorgan- 
ization under § 77 need not be marshalled and labelled 
as findings in order to make intelligible the Commis- 
sion’s conclusion or ultimate finding or to make pos- 
sible the performance on the part of the courts of the 
functions delegated to them. Here, as in other situ- 
ations (Colorado v. United States, 271 U. S. 153, 166- 
169; United States v. Loutstana, 290 U. S. 70, 76-77; ; 
Florida v. United States, 292 U. S. 1, 8-9), it is the 
conclusion or ultimate finding of the Commission to- 
gether with its reasons and supporting data which are 
essential. Congress has required no more. Nor was 
it necessary for the Commission to make a precise find- 
ing as to the value of the road in order to eliminate 
the old stock from the plan. A finding as to the pre- 
cise extent of the deficiency is not material or ger- 
mane to the finding of ‘no value’ prescribed by 
§ 77 (e).”’ 


Again, in United States v. Pierce Auto Lines, 327 U. S. 
515, 533, the Court had occasion to consider the sufficiency 
of the Interstate Commerce Commission’s basic finding in 
support of its ultimate conclusion that an applicant for a 
certificate of convenience and necessity was fit, willing, 
and able. The commission’s basic finding reads as follows 
(327 U.S. at p. 533): 


‘‘Fitness.—There is no doubt as to O. N. C.’s fitness, ry 
financial or otherwise, to conduct the operations here- 
in authorized, although protestants question Con- 
solidated’s financial ability to conduct the proposed 4j 
operation. Protestants contend that if these applica- 
tions are granted each applicant will operate at a loss. ) 
Each applicant of course claims that it will be better 
off if allowed to operate straight through without the 
necessity of interchanging at Medford. Elimination 
of the cost of transfer at Medford would save approxi- 
mately fifteen or sixteen hundred dollars a month. 
Considering the fact heretofore discussed in some de- a 


~ @ 6 2 6. 
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tail, we are of the opinion that we should give appli- 
eants the benefit of any doubts that may exist as to 
whether they could operate successfully over the 
routes authorized herein.’’ 


The Supreme Court held the commission’s basic finding 
sufficient, saying (327 U.S. at p. 533): 


‘“‘The paragraph of the Commission’s report... 
was a sufficient finding, though inartistically drawn, 
concerning Consolidated’s financial fitness and abil- 
ity.’ 


The findings of the Commission in Order No. 4052 and 
the 2nd Supplementary Findings go far beyond the find- 
ings set forth in the cited cases in spelling out the primary 
and basic findings that led to its ultimate finding that the 
rates established therein were just and reasonable to rate- 

rs. It found that the stock represe n- 
trolling, although minority, interest in Capital had passed 
in 1949 to the new owners at a price of $20 a share and 
that this per share price would result in a value of 
$4,800,000 for all of Capital’s shares in 1949 (J. A. 128). 
This finding is to be contrasted with its finding that in 
1952, the last full calendar year before the rate case,'* 
Capital’s stock had an average value of $60.00 per share, 
and an average value of $58.24 for the first six months of 
1953 (J. A. 129). Its findings further showed that Cap- 
ital’s stock was selling in 1952 and 1953 at higher prices 
than any time since it was formed in 1933 (id.). It found 
that Capital was ‘‘financially sound and able to operate 
successfully’’ (J. A. 148). It determined to use an original 
cost rate base for ratemaking purposes because Capital’s 


‘‘nresent situation’’ did not require that ‘‘the determina- 
tion of rate base on original cost methods be abandoned 
enn nnn nn nn SSS 
14 Capital’s application for a fare*increase was filed on April 3, 1953, and 


hearings thereon began on June 3, 1953 (J. A. 125). 


15 The total value of Capital’s stock, computed on the basis of these figures, 
was $14,400,000 in 1952, and $13,977,600 in 1953. 
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at this time’’ (J. A. eaten} because a fair rate of return 
on such a rate base would produce fares that ‘are still 

not unreasonably high’’ (J. A. 150). 
titans 


The foregoing findings were set forth in Order No. 
4052. After this Court’s opinion in the Spiegel case, supra, 
the Commission in conformance with this Court’s direction 
to ‘‘take such further action . . . as may be consistent 
with this opinion’? (226 F. 2d at p. 33), further 
reviewed the evidence of record (JA. 172, 180) and made 


supplementary findings. It foundthat the original cost 


rate base determined by it in Order No. 4052 ‘‘represented 
the actual investment in property devoted to poe serv- 
_ice’’ ;@that suc te base ‘‘is as n recise 
measure of fair value of the y the property for meee pur- 
poses as, In OUr Opinion, can be determined’; an t, 
when a fair rate of return 1s applied to it, such rate base 
would produce results that ‘‘will not require the _public to 
pay more than reasonable fares for the service received” 
and ‘‘fair ... to the riding ce ee dio. dt 
reiterated its finding in Order No. 4052¢%that Capital’s 
‘present situation does not demand that the original cost 

rate base method be abandoned.’’ It stated that this find- 
ing was predicated upon a consideration of ‘‘the economic 
circumstances peculiar to the transit industry in general 
and to... Capital ... in particular’’ that led to the con- 
clusion that (J. A. 176): 


«c* * * neither the local or general economic condi- 
tions nor the economic value of the Company’s prop- 
erty had changed to such an extent as to warrant the 
adoption of any other method than that of the original 
cost rate base-rate of return method as a proper means 
of reasonably and fairly balancing the interests of the 
public and the investor and the establishment of a 
sound and reasonable rate structure. * * *”’ 





It buttressed this conclusion with further finding that (id.) : 


«¢ * * * In consideration of all of the relevant fac- 
tors, including, as we stated in our Supplementary 
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Findings dated May 18, 1956, studies of the financial 
needs of Capital Transit Company, data relevant to 
the value of service, and comparative studies of fare 
structures in other comparable cities, we found and 
concluded that the original cost rate base-rate of re- 
turn method would accomplish the result of balancing 
the interests of the public and the investors and would 
permit the establishment of a rate structure that was 
fair and reasonable. * * *’’ 


The Commission then went on, in the 2nd Supplementary 
Findings, to check (J. A. 177-179) further the fares ar- 
rived at through the use of an original cost rate base and 
a fair rate of return, by the operating ratio method of rate- 
making. It found that the operating ratio was being used 
by the Interstate Commerce Commission and other regu- 
latory bodies in establishing transit rates.**® It found that 
the operating ratio of 94.69% resulting from the fares 
established by it in Order No. 4052 was, in view of past and 
present operating ratios for Capital and the transit in- 
dustry in general (J. A. 147-148, 179), just and reasonable. 
It further found that (J. A. 179): 


‘< * * * the results obtained by such a method — 
afford a reliable check on the reasonableness of the 
results obtained by the application of the fair rate 
of return to the depreciated original cost rate base 
found by us. We believe the operating ratio is an im- 
portant and relevant factor in testing the reasonable- 
ness of the rates prescribed.”’ 


Finally, the Commission stated the ultimate finding 
reached by it in the 2nd Supplementary Findings in the 
following words (J. A. 180): 

‘‘UJpon the further review of the evidence of record, 


we believe, and so find, that the result reached by us 
in the original opinion accompanying Order No. 4052 





16 All of the New England states are now using the operating ratio as 
a measure of the reasonableness of proposed fares. Bratter, Transit Sur- 
vival Poses ‘‘Ingenious Paradoz,’’ Pub. Util. Fortnightly, Vol. 58, No. 13, pp. 
975, 984. 
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and the rates prescribed by that order were just and 
reasonable to the rate-payers and to Capital Transit 
Company.”’ 


The path followed by the Commission in reaching its 
ultimate finding that the fares established in Order No. 
4052 are just and reasonable to farepayers can be clearly 
followed. It found that Capital’s original cost depreciated 
rate base could be determined as a matter of fact, not con- 
jecture, and that the application of fair rate of return, 
which could also be determined as a matter of fact, to such 
a rate base_resulted in fares that were factual and realistic 
and just and reasonable to the farepayers. It balanced the 
considerations leading to this finding by considering 
whether, in light of such factors as general and local eco- 
nomic conditions, circumstances peculiar to the transit in- 
dustry in general and to Capital in particular, the change 
in the economic value of Capital’s property, the value of 
its service, and the fare structures in comparable cities, the 
results reached by use of an original cost rate base were 
just and fair to farepayers. It found, in balance, that they 
were. It further checked this conclusion by reference to 
the operating ratio and reached the same result. 


Certainly, these extensive findings made by the Commis- 
sion meet the test of judicial review. The Commission was 
not required to make a specific finding on a dollar 
and cents scale, of an abstractly computed determination 
of the exact extent of the change in the economic value of 
Capital’s property. There is no requirement that a 
commission express its conclusions as to costs, worth, or 
value in dollars and cents. If there were, the Supreme 
Court would not, in the Group Investors case, supra, have 
permitted the I. C. C. to wipe out over $119,300,000 of pre- 
ferred stock and some 1,174,060 shares of no-par stock 
upon the strength of the simple basic finding that they had 
‘‘no value.’’ Nor would it, in the King case, supra, have 
permitted the I. C. C. to upset an entire intrastate rate 
schedule with the basic finding that the intrastate fares 
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‘¢were abnormally low and not contributing their fair share 
to the revenues required.’’ And it would not, as it did, in 
the Pierce case, supra, have upheld a basic finding as to 
financial fitness that is not measured in dollars and cents. 
The truth is, as shown by these cases, basic findings on 
value, worth, and costs can be stated in findings set forth 
in words expressing degree judgment rather than in math- 
ematical symbols expressing a prophecy or estimate. 


When the findings in this case are compared with the 
findings affirmed in the cases cited above, it is clear, we sub- 
mit, that they more than meet the standards established by 
those cases and fully support the Commission’s ultimate 
finding that the fares established by it in Order No. 4052 
and reaffirmed in the 2nd Supplementary Findings are just 
and reasonable to farepayers. This being so, the judicial 
function of review is at an end. Miss. Valley Barge Co. v. 
U. S., 292 U.S. 282, 286-287. 


APPELLANT'S ARGUMENTS ON CURRENT VALUE OF CAPITAL'S PROP- 
ERTY VIEWED REALISTICALLY AND RELATED MATTERS ARE WITH- 
OUT MERIT 

Appellant makes much of what he calls the current value 
of Capital’s property viewed realistically. He attempts 

to approach his so-called realistic value through a 1949 

purchase of a part of Capital’s stock and his conception of 

the decisions in Market Street Railway Co. v. Railway 

Comm., 324 U. S. 548, and the Milwaukee & Suburban Tr. 

Corp. v. Public Service Commission, 268 Wisc. 573, 68 N. W. 

2d 552, certiorari denied 350 U. S. 877. His argument has 

no merit. As we have previously set forth in part, the 

Commission had before it, and considered, evidence with 

respect to the current value of Capital’s property viewed 

realistically (pp. 20-21, supra). And neither the Market 

Street Railway case, nor the Milwaukee € Suburban case 

had any pertinency to the transit situation disclosed to the 

Commission by the record before it. 


Appellant elaborates his ‘‘current value’’ argument (Br. 
32) from an item of evidence in the record upon which the 
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Commission commented in its Order No. 4052; 7.e., that the 
purchase price paid for the controlling interest in Capital’s 
stock in 1949 was $20 a share (J. A. 128). It is his conten- 
tion that this would establish a rate base of $4,800,000, 
which he rounds off to $5,000,000. In the first place, it 
should be noted that this sale of stock was a forced sale, 
since it was ordered by the Securities & Exchange Commis- 
sion in a divorcement proceeding under the Public Utility 
Holding Company Act (J. A. 86). It is strange that anyone 
would contend that the rate base of a public utility 
should be established on the basis of the stock market 
valuation of its equity capital, and this is particularly sc 
when the sale in question was made four years prior to the 
time at which the property was being valued for ratemak- 
ing purposes. It is more than strange to use such out-of- 
date figures when there is evidence in the record showing 
the current trend of stock market value of the equity capital 
concerned. The Commission’s own findings in this case 
established that the stock market value of Capital’s equity 
capital in 1953 was $13,977,600 (J. A. 129). Certainly this 
figure, when contrasted with the 1949 figure of $4,800,000 
contended for by the Appellant, illustrates the extreme posi- 
tion that he is willing to take in order to maintain an un- 
tenable position. 


The fluctuations in the values that can be derived from 
the stock market values of Capital’s stock illustrates more 
forcibly than any other one single factor why rational rate 
regulation cannot be based on such values. The Commis- 
sion’s findings (J. A. 129) on the per share values of 
Capital’s stock show that the stock market values of its 
common equity in the years 1946 through 1952, and through 
the first six months of 1953, were as follows: 


|! ee Tews 
es ee ee 
Be ae ee ee! Se 
Oe ee | Ree 
LS SC MEN AAT ACR Te IAS, 7,593,600 
BO i A 
195) occ ccsectacenenieaencewaacs SEE 000 


Ne oe ee 18577; 





37 


Obviously, rate regulation based principally upon such 
widely fluctuating values could not result in rational rate 
regulation because of the uncertainties that those fluctua- 
tions would introduce into the ratemaking process. The 
original cost method of ratemaking was devised to prevent 
ratemaking being predicated on such untenable considera- 
tions. The original cost rate base, as recently observed 
by this Court in City of Detroit v. Federal Power Commis- 
ston, supra, is a bulwark for the protection of the ratepayer 
and, as observed by Mr. Justice Brandeis in his dissenting 
opinion in Southwestern Bell Telephone Co. v. Public Serv- 
ice Commission, supra, is the only rate base that can be 
ascertained as a matter of fact and not as a matter of 
opinion. 


We think it is obvious that no court in an original cost 
jurisdiction would uphold the suggestion that a utility’s 
rate base be established on the basis of the market value 
of its stock for the reason, if no other, that it would, in the 
case of some utilities, require rates to be set on a rate 
base greater than the utility’s investment in its operating 
property. That the market value of a utility’s stock is not 
a proper measure of rate base is widely recognized. Mr. 
Kleinman, the Commission’s expert, testified (J. A. 110) 
in this case that: 


‘‘There is no appropriate use to be made of the stock 
market prices in determining rate base.’’ 


And Ireston R. Barnes, in his well-known work, ‘“The Eeo- 
nomics of Public Utility Regulation,’’ states (p. 326): 


‘‘The impropriety of market value of the outstand- 
ing securities as a measure of the rate base has been 
widely, almost universally recognized and both theoret- 
ical and practical considerations have led to its re- 
jection.”’ 


In the Milwaukee & Suburban case, supra, the question 
was whether future depreciation rates would be computed 
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on the depreciated original cost rate base of the former 
owner of the property, or on the purchase price paid for 
the property by the present owner. The purchase price was 
approximately $5,000,000 less than the original depreciated 
eost rate base of the former owner. The court held that 
the commission had correctly found that the future depre- 
ciation should be computed on the value of the property as 
established by the purchase price to the new owner. The 
Milwaukee & Suburban case obviously can have no applica- 
tion to the present case since there was no sale of property 
involved in the proceeding before the Commission. The 
fact is that the Wisconsin court made its decision turn on 
the point that there was a sale of property involved in the 
Milwaukee & Suburban case (68 N. W. 2d at p. 577), and 
that the purchaser in that case had ‘‘a different investment 
cost than the original owner.’’ No such consideration is at 
large in this case. 


Nor does the ruling of this Court in Washington Gas 
Light Co. v. Baker, supra, referred to by Appellant in his 
brief (Br. 21), that the inclusion of the obsolete values for 
a manufacturing plant in a rate base must meet the test of 
justness and reasonableness to the consumers as well as 
to the investor have any application in this case. There 
is not one iota of evidence in the record of any obsolete 
property being included in the rate base. Furthermore, the 
Appellant did not raise this question in his applications for 
reconsideration and he is, therefore, barred from urging 
it here.” 


Appellant also relies (Br. 23) on an explanation opinion 
given by the Public Utilities Commission in dismissing 
Formal Case 445,” which is known as Capital’s 1955 Rate 
Case, as moot. In the first place, the opinion referred to 


17 And, of course, the Appellant not having raised the point in his applica- 
tions for reconsideration, the Court may not consider it sua sponte. F. P. C. v. 
Colorado Interstate Gas Co., 348 U. S. 492. 


18 In the Matter of the Changes in Fares of Capital Transit Company, 9 
PUR 3d 449, 
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was dated September 2, 1955, which was one year and seven 
months after the date of Order No. 4052 and, therefore, not 
a part of the record in this case. And, in the second place, 
the Commission stated in its conclusion in such opinion: 


‘“We do not know what the final decision would have 
been because the record was not complete when the 
proceedings were aborted.’’ (9 PUR 3d 449, 454.) 


Appellant relies (Br. 18, 23) on the Market Street case, 
supra, for the proposition that the Commission was re- 
quired in this case to reject an original cost rate base. 
There is no such precedent force in the Market Street case. 
It did not hold that a commission was required to use any 
particular kind of a rate base. It merely held that the 
California commission had not violated the Due Process 
Clause of the 14th Amendment in using, under the facts 
of that case, a ‘‘salvage value’’ rate base (324 U.S. at p. 
568). But, as the Supreme Court was careful to point out, 
the Market Street case ‘‘in so many ways departs from the 
usual rate case’? (324 U. S. at p. 569). And it is in the 
light of its peculiar facts that the case must be read. 


Market Street Railway had an original cost rate base 
of $25,343,543. The California commission, however, limited 
the Railway to a rate base of $7,950,000, the price at which 
it had offered to sell its properties to the City of San Fran- 
cisco (324 U. S. at p. 564). The facts showed that the 
Railway in all probability could not have earned even its 
operating expenses under any rate that could have been 
devised. At the most, it could not be expected to earn a 
return on any rate base greater than the ‘‘salvage value”’ 
rate base used by the California commission (324 U.S. at 
p. 568). 


The facts in this case show that Capital could and did 
earn a return on its original cost rate base. Thus, for the 
period 1946-1952, it earned an average return of 4.45% on 
its original cost rate base. In 1946 it earned 5.68%; in 
1950, 5.59% ; in 1951, 6.23% ; and in 1952, 4.65% (J. A, 22- 
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23) ; and in the twelve-month period ended April 30, 1953, 
adjusted to a current annual basis, it earned 5.45% on its 
original cost rate base (J. A. 25).%° With these figures 
before it, no commission or court would be justified in 
rejecting Capital’s original cost rate base as one of the 
measures to be used in establishing rates for Capital. 


The fact that the record shows that Capital could and did 
earn a return on its original cost rate base furnishes a posi- 
tive and significant distinction between this case and the 
Market Street Railway case. The Court of Appeals of 
Maryland has stated that the doctrine of Market Street 
Railway does not apply to a transit utility that can earn 
a return on its rate base. Balttmore Transit v. Hessey, 196 
Md. 141, 75 A. 2d 76, 79-81. This, we think, explains why 
we have not been able to find any court case that has sus- 
tained the application of the doctrine of Market Street 
Railway to a utility that can earn a return on its original 
cost rate base. The distinction between such cases and 
the Market Street Ratlway case is obvious. When a utility 
can earn a return on its original cost rate base, that rate 
base, when viewed realistically, has current value behind it. 


There remain two questions on the rate base issue which 
the Appellant raised, but this Court did not consider in the 
Spiegel case, supra. Appellant argues (Br. 36-39) that the 
Commission, even if it was justified in using an original 
cost rate base, erred in: (1) using Capital’s depreciation 
reserve accrued under rates of depreciation approved or 
established by the Commission instead of a so-called ‘‘de- 
preciation reserve requirement’’; and (2) including a 
working capital allowance in the original cost rate base. 
His argument on the depreciation reserve requirement is 
without any factual support in this case. There is not 
one shred of evidence in this case on a ‘‘depreciation re- 





19 The record further shows that Capital’s rate of return for the first 6 
months of 1951 or just before a wage increase amounting to $2,000,000 on an 
annual basis, was 7.25% (App. 62). 


4} 


serve requirement’? of any sort, to say nothing of a 
‘depreciation reserve requirement’’ of ‘“‘some $2,500,000 
in excess’’ of Capital’s accrued depreciation reserve Appel- 
lant refers to in his brief (Br. 36). Furthermore, as we 
have shown in another section of this brief (pp. 10-16, 
supra), the proper depreciation to use in computing an orig- 
inal cost rate base is the depreciation reserve accrued by a 
utility under rates directed by its regulatory commission. 
That was, as we have shown, the depreciation used by the 
Commission in this case. It manifestly follows that the 
Commission did not err in using Capital’s accrued depre- 
ciation reserve in the determination of its rate base. 


Appellant cites (Br. 39) the case of Northern Natural 
Gas Co. v. Federal Power Commission, 206 F. 2d 690 
(C. A. 8), as supporting his argument that the Commission 
should not have allowed Capital a working capital allow- 
ance for materials and supplies in its rate base. The fact 
is that the court did approve a working capital allowance 
in that case, not only for materials and supplies, but also 
for cash. The question whether a working capital allow- 
ance should be made, and, if so, the amount thereof, is 
one peculiarly appropriate for a commission to determine. 
New England Teleph. & Teleg. Co. v. State, 98 N. H. 211, 
97 A. 2d 213, 99 PUR (NS) 111, 121-122. And it is not 
unusual for commissions to make such allowances for 
materials and supplies. Re Virginia Electric & Power Co. 
(Case No. 11788, Va. State Corp. Comm.), 9 PUR 3d 2235, 
234; Re Minneapolis Street R. Co. (Docket No. A-5972-9, 
Minn. Ry. & Whse. Comm.), 10 PUR 3d 356, 366-367. 
Furthermore, this is not a pivotal issue on which the Com- 
mission was required to make detailed primary findings. 
Cf. Washington Gas Light Co. v. Baker, supra, at 188 F. 
2d pp. 16-17, with Red Star Manufacturing Co. v. Grimes, 
95 U. S. App. D. C. 244, 221 F. 2d 524, 527-528, and Capital 
Transit Co. v. United States, 97 F. Supp. 614, 621 (D. C. 
D. C.). And in view of the small effect it has on the end 
result in the case, it is an issue which falls under the doc- 
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trine of de minimus. Columbus Gas Co. v. Comm., 292 
U. S. 398, 413-414. 


Appellant admits (Br. 14) that the Commission made 
specific findings on operating ratios, but argues (Br. 29) 
that the Commission improperly concluded from those 
findings that an operating ratio of 94.69% was proper for 
Capital. As shown by the Commission’s findings (J. A. 147- 
148, 179), this operating ratio falls in the area of the oper- 
ating ratios developed from Capital’s past record and the 
current records of other transit companies. On this point, 
Appellant is once again doing no more than arguing the 
weight of the evidence and asking the Court to review the 
wisdom or the soundness of reasoning of the conclusion 
reached by the Commission and to substitute its own judg- 
ment therefor. This, clearly, the Court will not do. B. é O. 
R. Co. v. United States, 298 U. S. 349, 359; Virginian Rail- 
way v. United States, 272 U. S. 658, 665-666; United States 
v. Pierce Auto Innes, 327 U. S. 515, 5386; Radio Corp. v. 
United States, 341 U.S. 412, 420. If, as the Supreme Court 
held in Montana-Dakota Co. v. Pub. Ser. Co., 341 U. S. 246, 
251, the statutory concept of reasonableness is one repre- 
sented by an area rather than a pinpoint, and one to be re- 
duced from the abstract to the concrete by the commissions, 
then certainly there can be no reversible error in the Com- 
mission’s finding that an improvement of Capital’s operat- 
ing ratio from 96.2% (J. A. 147) to 94.69% (J. A. 178-179) 
is justified when the evidence before it showed that Capital 
itself had an operating ratio of 94.8% in 1951 (J. A. 147) 
and that some transit companies in 1952 had operating 
ratios ranging from 90.01% to 94.57% (J. A. 20).” 





20 Appellant suggests (Br. 29) that you cannot test reasonableness by operat- 
ing ratios alone. The Commission did not rely on the operating ratio alone. 
It used the operating ratio as a check on the result obtained under the origi- 
nal cost method of ratemaking. Moreover, as we have already shown, the 
I. C. C. and all the New England states use the operating ratio in establish- 
ing transit rates (p. 33, supra). We do not think Appellant’s argument 
(Br. 30) on the Commission’s footnote reference (J. A. 179) to Section 4, 
P. L. 757, 84th Congress (70 Stat. 598) requires answer. If it was error, it 
was harmless error. N. L. B. B. v. Newport News Co., 308 U. S. 241, 247, 
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There runs throughout Appellant’s brief the implicit 
argument that this Court in the Spiegel case, supra, left 
the Commission no alternative but to reject an original 
cost rate base in this proceeding. The best answer to this 
argument is furnished by the Court’s own words (226 F. 
2d 32-33) : 


‘“We are not here expressing a judgment as to what 
rate base the Commission should have adopted. That 
is not our function; we could not substitute our own 
view on such a question—if we had reached a view— 
for that of the Commission. * * * Nor are we saying 
that the Commission may not ultimately be able to 
justify its adoption of the original cost rate base, if it 
decides to adhere to that course. * * *’’ 


The 2nd Supplementary Findings show that the Com- 
mission did decide ‘‘to adhere to that course’’ and that, in 
so doing, it did ‘‘justify its adoption of the original cost 
rate base’’ by balancing the results obtained by use of such 
a rate base against other relevant factors bearing on the 
justness to the farepayer of the fares established in Order 
No. 4052. There is, therefore, no conflict between Order 
No. 4052 as supplemented by the 2nd Supplementary Find- 
ings and this Court’s decision in the Spiegel case, supra. 


NO REFUND IS JUSTIFIED 


Appellant argues (Br. 40-42) that the customers of Capi- 
tal are, in the event this Court reverses the judgment of 
the court below, entitled as a class to a refund. However, 
this certainly is not a class suit. A suit by one ratepayer™ 
to obtain a refund is not a class suit. St. Louis, Iron Mt., 
& So. R. Co. v. McKnight, 244 U. S. 368, 375; Covert v. 
‘Nashville C. & St. L. R. Co., 186 Tenn. 153, 208 S. W. 2d 
1008. Each ratepayer, when a commission is not repre- 





21 A suit by a commission to recover refunds for ratepayers would be in 
the nature of a class suit in which the commission represented the interests of 
all the ratepayers. Cf. Arkadelphia Co. v. St. Louis 8. W. Ry. Co., 249 U. S. 
134, 146. 
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senting all ratepayers, must prove his own individual dam- 
ages. Id.; Arkadelphia Co. v. St. Lows S. W. Ry. Co., circa 
n. 21. Furthermore, under the terms of Sees. 43-704 and 
43-705, D. C. Code (1951) (App. 3-4) which govern review 
of orders of the Commission, only persons who have filed 
application for reconsideration of the Commission’s orders 
may appeal therefrom. Mr. Spiegel is the only member of 
the public who filed an application for reconsideration of 
Order No. 4052 after the 2nd Supplementary Findings were 
made, and he is, therefore, the only person who is entitled 
to review thereof or to a refund should the Court reverse 
the judgment of the District Court. 


The refund that the Appellant here seeks is a refund 
of rates declared just and reasonable by a ratemaking com- 
mission empowered by Congress to set rates. Moreover, 
Capital was required under penalty of law to charge and 
collect those rates. Sec. 43-902, D. C. Code (1951) (App. 
5-6). In such a situation, a finding of error in the admin- 
istrative order is not sufficient grounds to order a refund. 
A refund, in such circumstances, is a matter of restitution 
—and restitution is not a matter of right, but ex gratia. 
Atlantic Coast Line v. Florida, 295 U.S. 301, 309-310. It 
must be shown that the circumstances are such that the 
utility is equitably required to restore to the ratepayer 
what he received. Id. And the ratepayer can do this only by 
establishing that the rates collected under the invalid rate 
order were in fact unjust and unreasonable. Id., pp. 316- 
318. Even if Appellant succeeds in showing the Commis- 
sion’s Order invalid for want of adequate findings, the fact 
remains that he has done nothing to demonstrate that the 
rates collected under the Order were unjust and unrea- 
sonable. 


We contend, furthermore, that there can be no equity in 
requiring a utility to refund a rate established by a com- 
mission that has jurisdiction to regulate rates when the 
utility must collect the rates under penalty of law. This 
contention is supported by a well-reasoned decision ren- 
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dered by the Supreme Court of Illinois in 1954. In Mandel 
Bros., Inc. v. Chicago Transit Company, 2 Ill. 2d 205, 117 
N. E. 2d 774, the utility filed a schedule of increased rates 
with the Illinois Commerce Commission. The commission 
initially suspended the schedule, but, then, after hearing, 
ordered the utility to put them into effect. Thereafter, an 
Illinois circuit court, on review brought by a shipper, re- 
versed the order of the commission. ‘The shipper then 
sought reparations before the commission. The commis- 
sion denied reparations, and the shipper once again sought 
review in the cireuit court, which once again reversed the 
order of the commission. On further appeal by the utility, 
the Supreme Court of Illinois reversed the circuit court, 
saying (117 N. E. 2d, pp. 776-777) : 


‘¢ * * * Tn our opinion the action of the commission 
in approving the new schedule of rates was legislative 
in character and prospective in operation. The pro- 
cedure fixed by the act and followed by the commis- 
sion unmistakably so indicates. By section 36, a pro- 
posed change in rate is required to be filed with the 
commission, which is authorized ‘* * * either upon 
complaint or upon its own initiative without com- 
plaint, at once, and if it so orders, without answer or 
other formal pleading by the interested utility * * * to 
enter upon a hearing concerning the propriety of such 
rate * * * and pending the hearing and decision there- 
on, such rate * * * shall not go into effect. * * * On 
such hearing the commission shall establish the rate 
* * * which it shall find to be just and reasonable.’ 
(Ill. Rev. Stat. 1953, chap. 111-2/3, par. 36.) By sec- 
tion 37, a public utility is prohibited from charging ‘a 
greater or less or different compensation,’ than the 
rate so approved by the commission. (Ill. Rev. Stat. 
1953, chap. 111-2/3, par. 37.) For failure to charge 
the approved rate a public utility is subjected to the 
several penalties prescribed by section 76, Ill. Rev. 
Stat. 1953, chap. 111-2/3, par. 80.7 





22 Compare these provisions of the Illinois Revised Statutes with the follow- 
ing provisions of the D. C. Code: Secs. 43-401, 43-408, 43-411, 43-707, and 
43-906 (App. 1-7). 
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‘In the present case the rate increase proposed by 
the Tunnel Company was suspended by the commis- 
sion and a hearing was held in accordance with the 
statute. As a result of that hearing the commission 
entered its order finding that the proposed rates were 
just and reasonable, and setting aside its suspension. 
The new rate of $5 per car was thus established by the 
commission’s order as the rate which the utility was 
required by the statute to charge. 


‘Tt follows that the rate approved by the Commerce 
Commission as just and reasonable was the rate which 
the utility was required to charge so long as the order 
of the commission remained in effect. It cannot be 
said that in charging that rate the utility charged an 
excessive rate which gave rise to a claim for repara- 
tions. It follows that the judgment of the circuit 
court must be reversed and the Order of the Commerce 
Commission confirmed.’’ 


We recognize, of course, that this Court in Washington 


Gas Light Co. v. Baker, 88 U. S. App. D. C. 115, 188 F. 2d 
11, certiorari denied 340 U. S. 952, did in 1950 require a 
refund of a rate established by the Commission. But 
this is the only case that we have been able to find in 
which a court has ordered a refund of a rate established 
by a commission that had jurisdiction to establish the rate 
in question. And in that case the question concerning the 
propriety of such a refund was not raised. Refunds, it is 
true, have been ordered in other cases, such as those cited 
by the Appellant (Br. 40-42), in which the commission 
lacked jurisdiction to set or permit the rate in question. 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U. S. 332, 347; Natural Gas Pipeline Co. v. Harrington, 139 
F. Supp. 452. And refunds have, of course, been ordered 
of rates kept in effect by a stay during judicial review of 
a commission’s order establishing lower rates. Arkadel- 
phia Co. v. St. Louis S. W. Ry. Co., supra; Federal Power 
Commission v. Interstate Natural Gas Co., 336 U. S. 577; 
Pennsylvania Water and Power Co. v. Federal Power Com- 





Ae " —— - 2 ———— 


47 


mission, 89 U. S. App. D. C. 235, 193 F. 2d 230, affirmed : 
343 U.S. 414.3 


We urge this Court, in the event it should reverse the 
judgment of the court below, to review in light of the 
Atlantic Coast Line and Mandel cases, supra, the refund 
action taken by it in the Baker™ case, supra, and, con- 
sistently with the principles of those cases, to either deny 
a refund or rule that a refund must be conditioned on Ap- 
pellant proving that the fares established by Order No. 
4052 are unjust and unreasonable.* 


We further call this Court’s attention to the following 
language in F. C. C. v. Allentown Broadcasting Corp., 349 
U.S. 358, 364-365, decided by the Supreme Court in 1955: 


‘‘The Federal Communications Act gives the Com- 
mission the power of ruling on facts and policies in 
the first instance. But its rulings are subject to re- 
view by the Court of Appeals within the scope defined : 
by Universal Camera Corp. v. Labor Board, 340 U. S. 
474, and Labor Board v. Pittsburgh Steamship Co., 
340 U. S. 498. The correction of errors of law by a 
Court of Appeals on review of administrative agen- 
cies is committed to this Court through its certiorari 
jurisdiction. We have found such errors of law in the 
decision of the Court of Appeals. Therefore, the de- 


Me 4S ent Oe 8 





23 We fail to see the relevancy of the other cases cited by Appellant: B. ¢ O. 
B. Co. v. U. S., 279 U. S. 781 and Jackson v. Woods, 182 F. 2d 338. Neither 
was a rate case. The first was a case concerning, as between carriers, the 
proper division of combination rates; the second, a proceeding for overcharges 
under § 205 Housing and Rent Act of 1947, 50 U. S. C. (App.) § 1895. 


24 We believe that the refusal of this Court to order a refund in Capital 
Transit Company v. Public Utilities Commission and Potomac Electric Power 
Co., 93 U. S. App. D. C. 194, 213 F. 2d 176, certiorari denied 348 U. 8. 816, 
after finding that the order there concerned did not contain findings support- 
ing the increase ordered in Pepco’s rates for electricity furnished Capital, 
shows that the Court does have doubts concerning the refund it ordered in the 
Baker case. 


25 The Atlantic Coast Line case, supra, clearly demonstrates that a refund of 
a commission-established rate can be forthcoming only if the ratepayer estab- 
lishes, not only that the commission-established rates are unjust and unreason- 
y able, but also what the just and reasonable rates are, é 
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cision below cannot stand. But it is not our function 
to reinstate the determination of the Commission. 
That would make this Court the reviewing body of the 
ultimate determination of the Commission. The 
proper disposition is to remand the case to the Court 
of Appeals for reconsideration of the record but freed 
from rulings declared erroneous in this opinion.”’ 


We submit that the rule announced in the Allentown 
ease strongly suggests this Court, in the event it should 
reverse the judgment of the District Court, should do no 
more in this case than to disclose errors of law in the rul- 
ings of the District Court and remand the case to it for 
further determination in light of the errors so disclosed. 


THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN SUBSTITUTING 
D. C. TRANSIT FOR CAPITAL 

Congress in Section 14, Public Law 757, 84th Congress 
(70 Stat. 598; App. 7), provided that no action or pro- 
ceeding should abate by reason of D. C. Transit’s acquisi- 
tion of Capital’s assets and that, in the discretion of the 
court, agency, or commission concerned, D. C. Transit might 
be substituted for Capital. The court below exercised the 
discretion that Congress reposed in it in Section 14 by or- 
dering D. C. Transit substituted as a party defendant in 
the place and stead of Capital (J. A. 215). This action is 
reviewable only if it constituted an abuse of the District 
Court’s diseretion. Cf. HZ. I. DuPont de Nemours and Co. 
v. Lyles & Lang Construction Company, 219 F. 2d 328 
(C. A. 4), certiorari denied 349 U.S. 956. 


Appellant argues that the District Court did abuse its 
discretion in ordering substitution (Br. 43-44). But the 
reasons he states in support of his argument fail to demon- 
strate such an abuse. If, as he says, Capital is ‘‘ primarily 
or secondarily liable’’ despite the substitution, no harm 
is done him by the substitution. He still has the financial 
worth of Capital to look to if a refund is ordered. And, 
of course, the ‘‘serious constitutional question’’ to which 
he refers cannot arise if Capital remains ‘‘primarily or 
secondarily liable.’? Furthermore, Appellant well knows, 
or should, that all of Capital’s utility records are presently 
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at the general offices of D. C. Transit at 36th and M Streets, 
N. W., and that under one of the terms of the contract by 
which D. C. Transit acquired Capital’s assets, D. C. Transit 
has the right to use these records. These records are 
presently, and will be, available in the event a refund re- 
sults from these proceedings. 


The nature of the refund sought by Appellant shows 
that there was no impropriety in substituting D. C. Transit 
for Capital. Appellant (Br. 41-42) does not seek a cash 
refund. He seeks a refund by way of a reduction in fares 
on future rides, or by establishing a fund that could be 
used to pay taxes that would otherwise be remitted under 
Section 9 of Public Law 757, 84th Congress, or to reduce 
D. C. Transit’s rate base. Obviously, since Capital’s util- 
ity franchise has been revoked and it no longer has any 
utility property, it could not furnish the relief that Ap- 
pellant is asking. Only D. C. Transit can do that. Since 
this is so, it was not only proper, but necessary, for D. C. 


Transit to be substituted for Capital in this proceeding. 
It follows that the District Court did not abuse its dis- 
cretion in ordering D. C. Transit substituted for Capital. 


CONCLUSION 


The fares established by the Commission in Order No. 
4052 were in line with fares in other comparable cities. 
The operating ratio resulting from those fares was in line 
with the operating ratios of transit companies in other 
cities. The rate of return allowed Capital was low, and 
was applied to an original cost rate base. The rates estab- 
lished by the Commission were designed to increase fares, 
on the average, by 1¢ (J. A. 163, lines 12 and 14). The 
Commission’s expert assumed that the average transit pa- 
tron rides 14 times a week (J. A. 27). Thus, the increase 
to the average rider under Order No. 4052 was 14¢ a week. 
Not all of this amount, even if realized, went to Capital. 
The tax collectors took 7.6¢, leaving 6.4¢ for Capital. 
The only farepayer who is contesting the increase is Mr. 


26 Under the D. C. Income and Franchise Tax of 5% and the Federal In- 
come Tax of 52%, Capital retained only 45.6% of ite net operating income. 
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Spiegel. The smallness of the increase and the fact that 
only one farepayer, a resident of Maryland, is contesting 
it suggest that this increase in fare worked no hardship 
while it was in effect. Increased rates have since then been 
put into effect by the Board of Commissioners of the Dis- 
trict of Columbia under Congressional authorization, and 
Congress itself has commanded that those increased rates 
be kept in effect until August 14, 1957. The findings of 
the Commission amply demonstrate that the increase was 
just and reasonable when viewed from the farepayers’ in- 
terest. Appellant’s arguments against the Commission’s 
findings come to no more than arguing the weight of the 
evidence—a matter with which this Court can have no 
concern. The Commission that made these findings, and 
later reaffirmed them, certainly cannot be charged with 
partiality to Capital. It is the same Commission that was 
instrumental in having Capital’s utility franchise revoked 
by Congress. The judgment of the District Court should 
be affirmed. 
Respectfully submitted, 
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APPENDIX 


APPENDIX 
I 


EXCERPTS FROM THE DISTRICT OF COLUMBIA CODE, 1951 
EDITION AND SECTION 14, PUBLIC LAW 757, 84TH CON- 
GRESS 


The pertinent provisions of the District of Columbia 
Code, 1951 Edition, dealing with utility regulation, are set 
forth below: 


§ 43-401 [26: 120]. Existing rates continued—Sched- 
ules to be filed—Application to change rates—Review 
of Ruling by District Court. 


‘*First, unless the commission shall otherwise order, 
it shall be unlawful for any public utility within the 
District of Columbia to demand, collect, or receive a 
greater compensation for any service than the charge 
fixed on the lowest schedule of rates for the same serv- 
ice under the law in force on March 4, 1913; second, 
every public utility in the District of Columbia shall, 
within thirty days after March 4, 1913, file in the 
office of the commission copies of all schedules of 
rates and charges, including joint rates, in force on 
March 4, 1913; third, any public utility desiring to 
advance or discontinue any such rate or rates may make 
application to the commission in writing, stating the 
advance in or discontinuance of the rate or rates 
desired, giving the reasons for such advance or dis- 
continuance; fourth, upon receiving such application 
the commission shall fix a time and place for hearing, 
and give such notice to interested parties as shall 
be proper and reasonable; if, after such hearing and 
investigation, the commission shall find that the 
change or discontinuance applied for is reasonable, 
fair, and just, it shall grant the Spee either 
in whole or in part; fifth, any public utility being 
dissatisfied with any order of the commission made 
under the provisions of this section may commence 
a proceeding against it in the District Court of the 
United States for the District of Columbia in the 
manner as is in chapters 1-10 of this title provided, 
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which action shall be tried and determined in the 
same manner as is in chapters 1-10 of this title pro- 
vided. (Mar. 4, 1913, 37 Stat. 994, ch. 150, § 8, par. 94.)”’ 


§ 43-408 [26: 60]. Commission may investigate unjust dis- 
criminatory rates—No order to be entered without 
formal hearing. 


‘*Upon its own initiative or upon reasonable com- 
plaint made against any public utility that any of the 
rates, tolls, charges, or schedules, or services, or time 
and conditions of payment, or any joint rate or rates, 
schedules, or services, are in any respect unreasonable 
or unjustly discriminatory, or that any time sched- 
ule, regulation, or act whatsoever affecting or re- 
lating to the conduct of any street railway or common 
carrier, or the production, transmission, delivery, or 
furnishing of heat, light, water, or power, or any 
service in connection therewith, or the conveyance 
of any telegraph or telephone message, or any serv- 
ice in connection therewith, is in any respect unrea- 
sonable, insufficient, or unjustly discriminatory, or that 
any service is inadequate or can not be obtained, the 
commission may, in its discretion, proceed, with or 
without notice, to make such investigation as it may 
deem necessary or convenient. But no order affecting 
said rates, tolls, charges, schedules, regulations, or 
act complained of shall be entered by the commis- 
sion without a formal hearing. (Mar. 4, 1913, 37 Stat. 
983, ch. 150, § 8, par. 38.) ”’ 


§ 43-411 [26: 63]. Reasonable rates may be ordered— 
Notice to be given utility affected thereby. 


‘‘If upon such investigation the rates, tolls, charges, 
schedules, or joint rates shall be found to be unjust, 
unreasonable, insufficient, or unjustly discriminatory, 
or to be preferential or otherwise in violation of any 
of the provisions of chapters 1-10 of this title, the 
commission shall have power to determine and by order 
fix and order to be substituted therefor such rate or 
rates, tolls, charges, or schedules as shall be just and 
reasonable. If upon such investigation it shall be 
found that any regulation, time schedule, act, or serv- 
ice complained of is unjust, unreasonable, insufficient, 
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preferential, unjustly discriminatory, or otherwise in 
violation of any of the provisions of this section, or 
if it is to be found that reasonable service is not 
supplied, the commission shall have power to deter- 
mine and substitute therefor such other regulations, 
time schedules, service, or acts and to make such 
orders respecting and such changes in such regulations, 
time schedules, service, or acts as shall be just and 
reasonable. And upon any investigation for the pur- 
pose of determining upon and requiring any reasonable 
extension or extensions of lines or of service that shall 
promise to be compensatory within a reasonable time, 
the commission shall have power to fix, determine, 
and require every such extension or extensions to be 
made and the terms and conditions upon which the 
same shall be made: Provided, That no hearing shall 
be had and no order shall be made respecting such 
extension or extensions, without notice to the public 
utility affected thereby, as provided in section 43-410. 
(Mar. 4, 1913, 37 Stat. 983, ch. 150, § 8, par. 41.)”’ 


§ 43-704 [26: 89]. Application to District Court for in- 


structions—Application for reconsideration. 


‘sc#* * No * * * person * * * shall in any court urge 
or rely on any ground not so set forth in said applica- 
tion [for reconsideration]. * * * ”’ 


§ 43-705 [26: 89a]. Appeal to District Court from certain 


orders—Precedence over other civil. causes—Proceed- 
ing when additional evidence proper—Statement to 
accompany decision—Subsequent appeals—Commis- 
sion not liable for costs or damages. 


‘‘The District Court of the United States for the 
District of Columbia shall have jurisdiction to hear 
and determine any appeal from an order or decision 
of the Commission. Any public utility or any other 
person or corporation affected by any final order or 
decision of the Commission, other than an order fixing 
or determining the value of the property of a public 
utility in a proceeding solely for that purpose, may, 
within sixty days after final action by the Commission 
upon the petition for reconsideration, file with the clerk 
of the District Court of the United States for the 
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District of Columbia a petition of appeal setting 
forth the reasons for such appeal and the relief sought; 
* * * Any such appeal shall be heard upon the record 
before the Commission, and no new or additional 
evidence shall be received by the said court. The 
said court, or any justice or justices thereof, before 
whom any such appeal shall be heard, may require 
and direct the Commission to receive additional evi- 
dence upon any subject related to the issues on said 
appeal concerning which evidence was improperly 
excluded in the hearing before the Commission or upon 
which the record may contain no substantial evidence. 
Upon receipt of such requirement and direction the 
Commission shall receive such evidence and without 
unreasonable delay shall transmit to the said court 
the findings of fact made thereon by the Commission 
and the conclusions of the Commission upon the said 
facts. 


‘“‘Upon the conclusion of its hearing of any such 
appeal the court shall either dismiss the said appeal 
and affirm the order or decision of the Commission or 
sustain the appeal and vacate the Commission’s order 
or decision. In either event the court shall accompany 
its order by a statement of its reasons for its action, 
and in the case of the vacation of an order or decision 
of the Commission the statement shall relate the par- 
ticulars in and the extent to which such order or deci- 
sion was defective. 


‘¢‘ Any party, including said Commission, may appeal 
from the order or decree of said court to the United 
States Court of Appeals for the District of Columbia, 
which shall thereupon have and take jurisdiction in 
every such appeal. Thereafter the Supreme Court 
of the United States may, upon a petition for certio- 
rari granted in its discretion, review the said case.’’ 


§ 43-707 [26: 89c]. Orders to remain in force pending 
. appeal—Suspension of order. 


‘‘All orders and decisions of the Commission shall 
remain in full effect, except as provided in section 
43-704 hereof, unless and until they are suspended, 
superseded, or rescinded by the Commission or are 
vacated by lawful order of the District Court of the 
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United States for the District of Columbia: Provided, 
That if in any petition made to the said court appeal- 
ing from an order or decision of the Commission it 
be alleged that substantial and irreparable property 
loss would be occasioned to the petitioner by the opera- 
~ tion of the said order pending the determination of 
the said appeal, the court s set a time and place _ 
for hearing upon the said allegation after not less than 
> three days’ notice to the Commission (during which 
period the execution of the order or decision shall be 
stayed), and the said court may then, upon a clear 
showing of the irreparable and substantial property 
loss as alleged, suspend the effective date of the said 
order. No such suspension shall be for a greater 
period than sixty days without further order after 
notice or hearing by the court. In the event of the 
’, issuance of an order suspending the operation of any 
order of the Commission, the court may include therein 
such provision as it deems advisable for the preserva- 
tion of records or accounts and the impounding or 
otherwise securing of moneys necessary to give effect 
nes to the order of the Commission in the event the said 
| order is sustained. (Mar. 4, 1913, 37 Stat. 989, ch. 
| 150, § 8, par. 67; Aug. 27, 1935, 49 Stat. 884, ch. 742, 
‘ § 2.)” . 
§ 43-709 [26: 89e]. Authority of Commission to rescind 
+. its order after appeal is filed. 


‘<The Commission may at any time, rescind, alter, 
modify, or amend its order. If, after appeal is filed, 
the Commission shall rescind the order or decision 
appealed from, the appeal shall be dismissed; if it 

: shall alter, modify, or amend the same, such altered, 

a modified, or amended order or decision shall take the 
place of the original order and the court shall proceed 
thereon as though the late order had been made by 
the Commission in the first instance. (Mar. 4, 1913, 
37 Stat. 989, ch. 150, § 8, par. 69; Aug. 27, 1935, 49 
Stat. 884, ch. 742, § 2.)”’ 


§ 43-902 [26: 106]. Penalty for demanding or receiving 
¥ greater or less than established rates. 


“Tf any public utility or any agent or officer thereof 
shall, directly or indirectly, by any device whatsoever, 
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or otherwise, charge, demand, collect, or receive from 
any person, firm, or corporation a greater or less com- 
pensation for any service rendered or to be rendered 
by it in or affecting or relating to the conduct of a 
street railroad or street railroad corporation, common 
carrier, gas plant, gas corporation, electric plant, elec- 
tric corporation, water power company, telephone line, 
telephone corporation, telegraph line, or telegraph cor- 
poration, or pipe line company, or to the production, 
transmission, delivery, or furnishing of heat, light, 
water, or power, or the conveyance of telephone or 
telegraph messages, or for any service in connection 
therewith than that prescribed in the public schedules 
or tariffs then in force or established as provided 
herein, or than it charges, demands, collects, or receives 
from any other person, firm, or corporation other than 
one conducting a like business for a like and contem- 
poraneous service, such public utility shall be deemed 
guilty of unjust discrimination, which is hereby pro- 
hibited and declared to be a misdemeanor and unlawful, 
and upon conviction thereof shall forfeit and pay to 
the District of Columbia not less than $100 nor more 
than $1,000 for each offense; and such agent or officer 
so offending shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine 
of not less than $50 nor more than $100 for each 
offense. (Mar. 4, 1913, 37 Stat. 991, ch. 150, § 8, 
par. 81.)”’ 


§ 43-906 [26: 110]. Penalty for failure or refusal to per- 
form duty enjoined or to obey order of commission. 


“If any public utility shall violate any provision of 
chapters 1-10 of this title, or shall do any act herein 
prohibited, or shall fail or refuse to perform any duty 
enjoined upon it for which a penalty has not been pro- 
vided, or shall fail, neglect, or refuse to obey any 
lawful requirement or order made by the commission, 
or any judgment or decree made by any court upon 
its application, for every such violation, failure, or 
refusal such public utility shall forfeit and pay to 
the District of Columbia the sum of $200 for each 
such offense. In construing and enforcing the provi- 
sions of this section, the act, omission, or failure of 
any officer, agent, or other person acting for or em- 
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ployed by any public utility acting within the scope 
of his employment and instructions shall in every 
case be deemed to be the act, omission, or failure of 
such public utility. (Mar. 4, 1913, 37 Stat. 992, ch. 
150, § 8, par. 85.)”’ 


Section 14, Public Law 757, 84th Congress (70 Stat. 598). 


“*Sec. 14. The Corporation, at the time it acquires 
the assets of Capital Transit Company, shall become 
subject to, and responsible for, all liabilities of Capital 
Transit Company of whatever kind or nature, known 
or unknown, in existence at the time of such acquisi- 
tion, and shall submit to suit therefor as though it 
had been originally liable, and the creditors of Capital 
Transit Company shall have as to the Corporation all 
rights and remedies which they would otherwise have 
had as to Capital Transit Company: Provided, how- 
ever, That the Corporation shall not be liable to any 
dissenting stockholder of Capital Transit Company 
for the fair value of the stock of any such stockholder 
who shall qualify to be entitled to receive payment of 
such fair value. No action or proceeding in law or 
in equity, or before any Federal or District of Colum- 
bia agency or commission, shall abate in consequence 
of the provisions of this section, but such action or 
proceeding may be continued in the name of the 
party by or against which it was begun, except that 
in the discretion of the court, agency, or commission 
the Corporation may be substituted for the Capital 
Transit Company. In any and all such actions or 
proceedings, the Corporation shall have, and be en- 
titled to assert, any and all defenses of every kind 
and nature which are or would be available to Capital 
Transit Company or which Capital Transit Company 
would be entitled to assert.”’ 











ww 





wes 


EXHIBITS BEFORE THE PUBLIC UTILITIES COMMISSION 
CAPITAL TRANSIT COMPANY 





RATE BASE AT DECEMBER 31, 1952 
PUBLIC UTILITIES COMMISSION FORMULA 


Historical cost of property used and 
useful to operation, stated at cost 
to owner first devoting the properties 
to public use, 


Deduct: Accumulated depreciation per 
dooks 


Road and Equipment, less depreciation 
per dooks 


Working Capital: 
Material and Supplies 12-31-52 


Rate Base December 31, 1952 computed 
according to formla used by Public 
Utilities Commission of the District 
of Columbia 


All Operations 
Unweighted! Weighted 


23,917,370! 23,890,772 


| 


$25,218,395 | $25,216,516 





spit no. 43 





District of Columbia 


$45,175,817 | $45,428,157 


22,812,06 | 23,069,361 


22,363,752 | 22,358,796 


$23,555,861 | $23,573,575 


ee ee Sm 



































Exhibit No. KS 


ALLOCATION OF RATE BASE 
At December 31, 1952 


Road and 
Equipment Material 
Accumlated Less aie Rate Base 


Depreciation Depreciation Supplies Deo 31,1952 


ALL OPERATIONS : 
Unwe ighted $24,341,412 $23,917,370 $1,301,025 $25,218,395 
Weighted 24,590,025 23,890,772 1,325,744 25,216,516 


eee eee oe eepmeeenamnanas sppeenrennes: maaan reper rrennee seaman 


DISTRICT OF COLUMBIA 
Unwe ighted 22,812,065 22,363,752 1,192,129 23,555,882: 
Weighted 23,00 ,362 22,358,796 1,214,779 23,573,575 


seape dnemaneees cents ements: s428@enee ery-epeneneseae.s ereperestes <AsseenOGNENTS ; adhe /sansertepprecants snes MemBeEresseseenee Wt SnUrIEy-repenees. amReSeE*ireR= 


2,044,695 1,005,214 1,039,482 77,411 1,116,692: 
2,084,118 1,030,187 13053,932 78,881 1,132,612: 


10ee-eeneneneaatnanas s ERSEREY eget At: seeenEmerneeietes LERESE-T commen eethes ss HOEEPNENTS ente <tOENEONS? eumpnMNNs-stEENE? eupNtenehtetAONOT SO rERTEEANEn:: -1ERr #8 “we-peneteSSetAnNee sen reeanaanenesTeseeer ema snss COND! 


412,374 7,025 208,195 


346,988 : 75159 176,029 


112,207 
112,207 


126,194 
128,177 














SUMMARY OF ALLOCATION OF HISTORICAL COST 
OF ROAD AND EQUIPMENT 
At December 31, 1952 





Rail Bus 





Land $ 78,30 $ 451,100 
Buildings and Structures 2,679,7& 2,865,188 





















Street Cars, Locomotives and Revenue Equipment 9,572,103 110,035 
Buses - 12,231,054 
Track and Line 15,064,048 - 





Duct Systen 
High Tension Cables 


682,022 - 
151,707 





Low Tension Cables 1,215,470 - 
Substation Equipment 579,560 - 
Shops, Carhouses and Garage Equipment 243,954 385,819 
Miscellaneous Bquipment 412,335 252,736 
Tarniture and Office Equipment 179,282 179,280 
Organization Costs 28,288 14,703 


Total — Al] Operations ‘$31,768,867 








SUMMARY OF ALLOCATION OF HISTORICAL COST 
OF ROAD AND EQUIPMENT 
At December 31, 1952 


DISTRICT OF COLUMBIA REGULAR ROUTE OPERATION 


Land $ aeetaas 
Buildings and structures 5,129,763 
ea cars and revenue equipment 


nme and line 

Duct system 

High tension cables 

Low tension cables 

Substation equipment 

Shops, carhouses and garage equipment 
Miscellaneous eqvipment 

Furniture and office equipment 
Organization costs 


Total District of Columbia $45,175,817 


MARYLAND 


Land 

Buildings and structures 

Street cars and revenue equipment 

Buses 

Track and line 

Low tension cables 

gegen ee 

bo carhouses garage equipment 

cellane ous equipment 

Fautsue and eitics equipment 

Organization costs 


Total Maryland 


Land 

Buildings and structures 
Revenue equipment 

Buses 

Shops and garage equipment 
Miscellaneous equipment 
Furniture and office equipment 
Organization costs 


Total Express $ 412,374 





CAPITAL TRANSIT COMPANY 


SUMMARY OF ALLOCATION OF HISTORICAL COST 
OF ROAD AND EQUIPMENT 
At December 31, 1952 


MONTGOMERY RUS LINES, INC 


Land 

Buildings and structures 
Revenue equipment 

Buses 

Shops ard garage equipment 
Miscellaneous equipment 
Furniture and office equipment 
Organization costs 


Total Montgomery Bus Lines, Inc 


CHARTER BUS 


Land 

Buildings and structures 
Revenue equipment 

Buses 

Shops and garage equipment 
Miscellaneous equipment 
Furniture and office equipment 
Organization costs 


Total Charter Bus 


FREIGHT SWITCHING 


Land 

Buildings and structures 
Locomotives 

Track.and line 


Total Freight Switching 
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CAPITAL TRANSIT COMPANY Exhibit No. AS 


Schedule 2 
1953 Rate Case 





SUMMARY OF ALLOCATION OF HISTORICAL COST 
OF ROAD AND EQUIPMENT 
At December 31, 1952 


> 

Land $ 6,222 

Buildings and structures 29,407 

Street cars and revenue equipment $3,527 

Buses 63,399 

Track and line 81,306 

Duct system 5,022 

High tension cables 865 

e Low tension cables 6,818 

Substation equipment 3,295 

Shop, carhouses and garage equipment 3,291 

» Miscellaneous equipment 3,700 

Furniture and office equipment 1,896 

Organization costs 231 

» Total Trans-Potomac $258,978 
{4 
i 
Se 
oe 
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CAPITAL TRANSIT COMPANY Exhibit No. Ad 





PROPERTY USED AND USEFUL TO MARYLAND OPERATIONS 
AT HISTORICAL COST 


As of December 31,1952 


I. Property Physically Located in Maryland: 


Land: 
Right of way — Cabin John Line 
Block @, Riverdale Park 
Block 18, Wisconsin Ave & DC Line 
Block 2, Rhode Island Ave & Newton St., MD 


Sud Total — Land 
Buildings and Structures 


Terminal, Wisconsin Ave & DC Line 
Terminal, Rhode Island ave & Newton St, MD 
Stations, platforms — Maryland Line 

Fare collection booths — Glen Echo, MD 


Sub Total — Buildings and Structures 
Track and Line: 
Cabin John Line: 


32,069.7 ft unpaved o/a trolley track: 


Track structures 

Trolley wire systen 
Bridges and trestles 
Crossover near DC Line 
Loop at Stop 35, Glen Echo 
Loop at Cabin John 


Sub Total = Cabin John Line 
Maryland Line: 


3,160.29 ft paved o/s trolley track: 


Track structures 
Trolley wire systen 


47,092.35 ft unpaved o/a trolley track: 


Track structures 

Trolley wire systen 

Bridges and trestles 

Crossover at 34th & Rhode Island Avenue 
Branchoff at Be 

Branchoffs (2) S/T over D/T Branchville 
B/O and curved x'ing, Riverdale 


Sub Total — Maryland Line 


Sub Total — Track and Line 


Low Tension Cables: 


haryland Line 
Cabin John Line 


Sub Total — Low Tension Cables 





Sub_ Station Equipment: 
Sub Station No. 4 — Riverdale 
Subd Station No. 15 — Glen Echo, Mi 


Sub Total — Sud Station Equipment 


Total Property Located in Maryland 


II. Property Located in District of Columbia, 
Allocated to Maryland: 


Land: 

Chevy Chase Terminal 

Georgia & Eastern Avenues Terminal 
General Office, 36th & M Streets, WW 
Transportation Personnel Office, 36th St NW 
Fourth Street Shor 

M Street Shops 

Grace Street Shop 

Benning Storage Yard 

Northern Garage 

Brookland Garage 

Western Garage 

Northeastern Carhouse 

Eastern Carhouse 


Sub Total — Land 


Buildings; 

Chevy Chase Terminal 

Georgia & Eastern Avenues Terminal 
General Office, 36th & M Streets, NW 
Transportation Personnel Office, 36th St NW 
Fourth Street Shop 

M Street Shop 

Grace Street 

Track Department Re: Shop 
Benning Storage ding 

Storage Piers and Fence — Benning 
Road Department Storehouse — Bemning 
Norchern Garage 

Brookland Garage 

Wesvern Garage 

Northeastern Carhouse 

Eastern Carhouse 


Sub Total = Buildings 


Rolling Stock: 


13 P CC cars at $16,358 
57 Buses at $9,478 


Sub Total — Rolling Stock 
Furniture and fixtures 
Shop equipment 
Track tools and work equipment 
Automotive equipment 
Revenue equipment 
Miscellancous work cars 
Organization costs 


Total Property Used and Useful 
to Maryland Operations 


(See notes on following page) 
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$ 238,654 g} 
$40,246(b 
$ 778,900 


21,622.(a) 
43,168(a) 
4,442(e) 
8,376(4) 
12,066(4) 
605 (e) 
2,095 (4) 


$2,044, 695 
———— 
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CAPITAL TRANSIT COMPANY 


Schedule 2A 
1953 Rate Case 


EXPLANATION OF METHODS OF ALLOCATION USED WHERE APPLICABLE 


(a) SO% allocated to Maryland of bus property used. 
" (0) 50% allocated to Maryland of rail and bus property used. 
(c) 50% allocated to District of Columbia regular route operations. 


(4) Car-Bus hours — ratio of Maryland car hours to total car hours on rail 
property and ratio of Maryland bus hours to total system bus hours, 


Car hours — 
39,771 divided by 1,676,513 equals 2.37% 


Bus hours = 
230,047 divided by 2,373,247 equals 9, 69% 


(e) Car hours — ratio of Maryland car hours to total car hours 
39,771 divided by 1,676,523 equals 2.37% 


(£) Vehicles assigned — ratio of Maryland vehicles assigned to total vehicles 
assigned at the respective carhouse or garage serving both Maryland and 
District of Columbia operations. 


Number of Vehicles Divided by Total 


Location Assigned to Maryland Vehicles Ass a 
Northern Garage 20 146 
Brookland Garage 23 196 
Western Garage 14 212 


Northeastern Carhouse 8 91 
Eastern Carhouse 5 114 


(g) Average historical cost P.C.C, Street Cars. 
(bh) Average historical cost of type buses used. 





Buses 4211-4271 
4273-4287 $802,928, 0 
4009-4026 194,120.19 


nts oot nee oo no nae ne 


OTHER PROPERTY 
BUS: 


Buildings 

Shop equipment 
Furniture and fixtures 
Automotive equipment 
Revenue equipment 
Land 


Organization costs 


_ . (a) Ratio of Express Bus hours to total System bus hours, 
23,225 divided by 2,373,247 equals .98% 


SUMMARY 
Buses $372, 625 
Other Property 39,749 
$412,374 


PROPERTY USED AND USEFUL TO MONTGOMERY BUS LINE, INCORPORATED 


Buses 4103-4117 


OTHER PROPERTY 
BUS: 


Buildings 

Shop equipment 
Furniture and fixtures 
Automotive equipment 
Revenue equipment 
Land 


Crganization costs 


(a) Ratio of Montgomery Bus Line bus hours to total system 
bus hours, 12,010 divided by 2,373,247 equals .46% 


SUMMARY 


Buses $ 79,297 
Other Property 18,68 
$ 97,955 
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CAPITAL TRANSIT COMPANY 3 


Schedule 2D 
1953 Rate Case 


ALLOCATION OF PROPERTY APFLICABLE TO CHARTER BUS OPERATION 


Historical cost of bus property $26,489 ,915 
Total bus niles 23,940,193 
Bus cost per bus mile (1 divided dy 2) 0.689 
Charter bus miles 227,512 
Property allocated to charter bus (4 x 3) $ 156,756 


FREIGHT SWITCHING 


Watts Creek Bridge 
8,817.73 feet of single track 
Layouts Nos, 51-G, 51-S, 51-T, 51-U, 51-¥, 51-X, 51-Y 

and 51-2, eight single track branchoffs located in 

Bermming Storeyard : 
Layout No. 52-D PRR coal track si - single track branchoff 
Layout No, 52-£ PEPCo coal track sid = single track branchoff 
Layout No. 55=B B & 0 coal track siding = single track branchoff 


Total Track Costs 
Locomotives =~ four 
Locomotive repair shop 
Land ~ location of repair shop and tracks 


Total Historical Costs 


TRANS=POTOMAC 
Total Historical Cost — All Operations 


LESS: 
Allocated as follows; 
Maryland $2,044, BS 
Express 412,374 
Montgomery Bus Line 97,955 
Charter bus 156, 756 
Freight switching 112,207 


Sub Total 2,823,987 

Total District of Columbia Regular Route and Trans=Potomac $45,434,795 
Trans—Potomac = computed at average of D of C and Trans= 

Potomac Historical Cost per revenue passenger 258,978 


HISTORICAL COST APPLICABLE TO DISTRICT OF COLUMBIA REGULAR ROUTE OPERATION 
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CAPITAL TRANSIT COMPANY 


ALLOCATION OF ACCUMULATED DEPRECIATION 


Ratio of Total 
Reserve to Total 
Depreciable 
Property 


TOTAL ALL OPERATIONS _ 51.79% 


LESS: 
ALLOCATED AS FOLLOWS: 
Maryland $ 1,940,942 


Express 407,809 
Charter bus 152,206 
Freight Switching 103, 682 
Montgomery Bus Lines 95,812 


Sub Total $44, 302 ,899 
Trans-Potomac 252,527 


Accumulated Depreciation applicable to District 
of Columbia Regular Route Operations $44,050,372 





1953 Rate Case 


Reserve for: 
Depreciation 


$24,341,412 


$ 1,005,214 
211,204 
78,827 
53,697 


621 
$22,942,849 


130,784 


$22,812,065 

















CAPITAL TRANSIT COMPANY 


ALLOCATION OF MATERIAL AND SUPPLIES 


ALL OPERATIONS 

TOTAL OPERATING EXPENSES (including MB.L.) 
Montgomery Bus Lines 
Maryland 
Express 


Charter bus 


District of Columbia Regular Route 





—4 
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CAPITAL TRANSIT COMPANY 


CHANGE IN PER CENT DECLINE IN PASSONGERS 
FOLLOWING FARE INCREASES OF OCTOBER 31, 1948 AND JULY 16, 1950 


(Computed from P,U,C. Exhibit No. 29, Schedule 2, Formal Case 
No, 417, being a consolidation of the cash and token fares and 
weekly pass sales sect forth in that exhibit, assuming 17 trips 


per weekly pass) 


Cash and Token 


=e fae 


Weekly Pass 


FARE INCREASE OF OCTOBER Sl, 1948 


15 weeks ended 11/1/47 
3 * 10/30/48 


Decline 
Per Cent Decline 


pe wap Pereeieg 22 


37,697,683 
37,725,197 


(25,494) 


* 10/31/48 35,924,916 


Decline 
Per Cent Decline 


Estimated Per Cent Decline 
attributable to fare change 


28,777,005 
24,005,989 


4,771,016 


28 ,023,,497 
25,158 377 


4,885,120 


FARE INCREASE OF JULY 16, 1950 


13 weeks ended 7/16/49 
is * * 2/15/50 


Decline 
Per Cent Decline 


asad 


Decline 


Per Cert Decline 
Estimated Per Cent. Decline 
attributable to fare change 


34,122,816 


1,755,106 


34,442,379 
31,069 ,035 


3,373,344 


21,956,418 
18,813,883 


3,142,535 


20,529,523 
17,635,545 


2,893,978 


ene 





oy) 


<2 
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Exhibit No. 61 


DIVIDEND YIELD ON COMMON STOCKS OF TRANSIT COMPANIES 
ON REGULAR DIVIDEND BASIS IN APRIL 1953 


Indicated 
Annual 
Market Dividend 
Price Rate in 
April April, Dividend 
1953 (a) 1953 Yield 
y” Dallas Railway & Terminal $13.75 $1.40 10.2% 
- Fort Worth Transit 6.375 75 11.8 
Galveston-Houston 10.00 1.00 10.0 
Gary Railways 6.00 .60 10.0 
Harrisburg Railways 3.50 "30 8.6 
Los Angeles Transit 9.625 1.00 10.3 
» National City Lines 14.813 1.40 9.5 
» Northern Indiana Transit 5.75 5 - 13.0 
Philadelphia Suburban Transp. 26.00 2.00 7.7 
Rochester Transit 3.75 40 10.7 
St. Louis Public Service 13.063 1.40 10.8 
San Antonio Transit 7.25 50 6.9 
Syracuse Transit 18.00 2.00 11.1 
Tacoma Transit 3.50 00 14.3 
Median 10.3% 
Average 10.3% 
Capital Transit 14.063 1.60 11.4 


(a) Average of high and low sales prices in April, 1953 for listed stocks, and closing 
bid prices on April 30, 1953 for over-the-counter stocks, 
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Exhibit No. 62 


AVERAGE DIVIDEND YIELD FOR 1952 ON COMMON STOCK OF ALL 

TRANSIT COMPANIES WHICH PAID DIVIDENDS IN EACH YEAR OF 

TEN YEAR PERIOD 1944-1953 OR SINCE PRESENT STOCK WAS 
FIRST PUBLICLY OWNED 


Dividends Average 


Earnings Paid Market 

Per Share Per Share Price Dividend 

Year 1952 Year 1952 1952 Yield 
Cincinnati Transit $1.12 $0.75 (a) $ 6.70 11.2% (a) 
Dallas Railway & Terminal 2.32 1.40 13.16 10.6 
Erie Coach 0.74 0.50 10.79 4.6 
Fort Worth Transit 1.18 0.60 5.81 10.3 
Galveston-Houston 1.43 1.00 10.20 9.8 
Gary Railways 0.12 0.60 6.37 9.4 
Harrisburg Railways 0.23 0.30 3.81 7.8 
Los Angeles Transit 1.15 0.625 7.01 8.9 
Memphis Street Railways 0.55 0.45 4.10 11.0 
National City Lines 1.86 1.10 11.02 10.0 
Northern Indiana Transit 1.04 0.75 4.64 16.2 
Philadelphia Suburban Transp. 3.99 2.00 25.91 7.7 
St. Louis Publie Service 0.91 1.10 10.49 10.5 
San Antonio Transit 0.79 0.50 6.48 14 
Syracuse Transit 2.47 2.00 17.43 11.5 
Tacoma Transit 0.12 0.50 3.75 13.3 
Union Street Railway 2.50 1.00 29.92 3.3 
Capital Transit 1.10 1.40 (a) 14.55 °9.6 (a) 

(a) Excluding special dividend paid during year. or 


DIVIDEND YIELD ON COMMON STOCK OF THREE 
LARGE COMBINATION STREET CAR AND MOTOR 
COACH TRANSIT COMPANIES 
YEARS 1947-1952, INCLUSIVE 


Dallas Rwy. Los Angeles St. Louis 
& Terminal Transit Public Service 


9.0% 7.6% 12.5% 
11.5 9.6 9.5 
12.6 11.1 10.2 
13.4 ja | 8.4 
112 9.1 11.6 
10.6 8.9 10.5 
11.4% 9.6% 10.4% 





NATIONAL CITY LINES 


Common Stock Earnings-Price Ratio and Dividend Yield 
Years 1947-1952, Inclusive 
i Dividends A Earnings- 
Per Paid Per Market Pa 
Share Share Price (a) Ratio 


$1.54 $1.00 $10.59 14.5% 
1.97 0.75 7.37 26.7 
1.75 0.75 7.51 23.3 
1.90 1.00 8.90 21.3 
1.91 1.00 10.31 18.5 
1.86 1.10 11.02 16.9 


(a) Average of monthly high and low sales prices for each year. 





DIVIDEND YIELDS ON LISTED COMMON STOCKS 
OF TRANSIT COMPANIES, YEAR 1952 


h 

Market 
Price 

for 1952 
(1) 

National City Lines 8.08% 
New York City Omnibus 11.43 
St. Louis Public Service 8.70 


Capital Transit 8.62 


Dividend Yield Based On 
Average of 


Low 
Market 
Price 
for 1952 
(2) 
10.37% 
13.56 
11.76 


11.09 


Monthly 
High and Low 
Market Prices 

for 1952 

(3) 
9.98% 

12.41 

10.49 


9.62 





HIGH, LOW AND AVERAGE DIVIDEND YIELD ON COMMON STOCKS 
OF TRANSIT COMPANIES WHERE REGULAR QUARTERLY OR SEMI- 
ANNUAL DIVIDENDS WERE PAID AT SAME RATE IN 1952 


Dividend Yield Based On 


for 1952 for 1952 for 1952 
(2) 


Terminal : 11.2% 
Fort Worth Transit 
Galveston Houston 
Gary Railways f 
Harrisburg Railways 7.3 
New York City Omnibus 11.4 
Philadelphia Suburban 

Transit . 
San Antonio Transit 6.5 
Syracuse Transit 10.4 
Tacoma Transit 12.1 


Capital Transit 8.6 


Dallas Railway & 








TRANSIT COMPANIES 





Exhibit No. 67 


Ratio of Cash and Cash Investments to Total Current and 
Accrued Liabilities as of December 31, 1952 


Current 
Cash and and 

Cash Accrued 
Investments Liabilities 

Erie Coach $ 160,000 $ 89,000 
Harrisburg Railways 2,383,000 287,000 
Louisville Transit 3,935,000 1,145,000 
Memphis Street Railway 1,486,000 925,000 
Railway Equipment & Realty 2,226,000 1,062,000 
Rochester Transit 788,000 345,000 
San Antonio Transit (a) 1,863,000 712,000 
Shreveport Railways 548,000 91,000 
Tacoma Transit 578,000 177,000 
Union Street Railway 1,377,000 20,000 
Capital Transit 7,028,000 3,703,000 


(a) As of May 31, 1952, fiseal year-end. 


and Accrued | 
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Exhibit No. 68 


TRANSIT COMPANIES WHICH REACQUIRED BONDS IN EXCESS 
OF SINKING FUND AND SERIAL MATURITY REQUIREMENTS 





Bonds Reacquired In 
Excess of Sinking Fun 
or Serial Maturity 
Requirements 
Total 
Amount % of 
of Bonds O 
Originally Issue 
Issued Amount Amount 
Los Angeles Transit 
Ist Mtge. 37%s, due serially to 1958 
(retired Mar. 1, 1951) $ 5,350,000 
“*Excess’’ reacquired 1945-1951 $1,785,000 33% 
St. Louis Public Service 
Ist Mtge. 3s, due serially to 1958 
(retired May 15, 1951) 6,000,000 
‘*Excess’’ reacquired 1946-1951 3,000,000 50 
Twin City Rapid Transit 
Coll. Tr. 4s, 1964 7,000,000 
‘*Excess’’ reacquired 1944-1952 1,000,000 14 
Railway Equipment & Realty Co. 
Ist 3s, 4148, due serially to 1960 4,500,000 
‘*Excess’’ reacquired 1945-1951 1,200,000 27 
Forth Worth Transit 
Ist 444s, 1973 881,300 
‘‘Eixcess’’ reacquired 1948-1952 417,100 47 
Capital Transit 
Ist 4s, 1964 12,500,000 
““Execess’’ reacquired 1945-1952 5,300,000 42 





PP fe 





Exhibit No. 69 


TRANSIT COMPANIES 


Ratio of Lowest and Highest Market Prices for Common Stock 
in Period 1949-1953 to Book Value of Common Stock 


National St. Louis Capital 
Los Angeles City Public Transit 
Transit i Service (a) (b) 


. Lowest market price, 





Year 1949 $ 414 $ 6% $ 4% $ 4.31 
. Highest market price, 
1949-1953 $11% $15% $1434 $17% 
Date Feb. 1953 Feb.1953 Feb.1953 Jan. 1952 
. Book Value Per Share 
of Common: 
Dee. 31, 1949 $16.15 $12.10 $24.91 
Dee. 31, 1950 $18.10 
Dec. 31, 1951 $26.31 
Dee. 31, 1952 $17.09 $15.13 $17.23 


. Ratio of Market Price 


to Book Value: 


Lowest price 1949 and 
book value Dec. 31, 1949 25.5% 52.8% 27.0% 17.3% 


. Highest price 1949-1953 and 


book value nearest year-end 66.6% 104.9% 83.5% 67.0% 


(2) Book value at end of 1950 and low market price for 1950 used; book value at 
end of 1949 not comparable because of accounting reorganization and re- 
classification of stock in March 1950. 


(b) 1949 figures adjusted for stock split and subsequent property account adjustments. 
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It 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS BEFORE THE 
PUBLIC UTILITIES COMMISSION 
12 Mr. Harrison: If the Commission please, pre- 
liminary to presentation by the parties, I should like 
to have recorded for the record, the fact that the Com- 
pany’s application—is the application of the Capital 
Transit Company for a change in fares—was filed April 
8, 1953, which, of course, will be considered as part of 
the record, and attached thereto was a proposed tariff to 
be made effective April 26, 1953. 
The Commission by its order No. 3985 dated April 
13 3, 1953, suspended that tariff until further order 
of the Commission. 

Subsequent to that time, the Commission issued its 
Order No. 3994, May 7, 1953, in which it directed an 
investigation of the practices, charges, and accounting by 
Capital Transit Company relating to depreciation. 

It consolidated that investigation with the proceeding 
in the formal case 424, which is the instant proceeding for 
hearing only. It then gave notice of the public hearing 
on those consolidated proceedings for this date, June 3, 
1953. 

Following that order, the Commission on May 26, 1953, 
issued notice of a pre-hearing conference pursuant to its 
rules in Formal Case 427, which is the formal case relating 
to accounting depreciation charges and practices by Cap- 
ital Transit Company. That conference was held on May 
29, 1953, which resulted in a signed stipulation by the 
parties to the consolidated proceedings in the Formal Cases 
424 and 427. Attached to that stipulation and made a part 
thereof are appendices A and B. I ask, therefore, that 
pursuant to the Commission’s rules for a pre-hearing con- 
ference that this stipulation which is on file in the Formal 
Case 424 and in 427 be made a part of this proceeding 
and 424. 

Following the presentation of the stipulation entered 
into by the conferees, the Commission by its Order No. 
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4001 dated May 29, 1953, approved the stipulation and 

directed that the rate of annual depreciation accru- 
14 ~~ als provided for by an earlier order be terminated 

as of July 30, 1953, and that the revised schedule of 
rates for annual depreciation which were agreed upon by 
the conferees at the pre-hearing conference be the pre- 
scribed rates to be used by Capital Transit Company for 
accounting purposes effective July 1, 1953. 

Whereupon, having adopted this stipulation, the Com- 
mission separated Formal Case 427, the depreciation pro- 
ceeding, from the rate case in 424. Therefore, there is 
left for this hearing as a result of the Commission’s order, 
the Company’s application for change in fares. 

I ask, therefore, that all of these orders that I have 
referred to—the notice of the pre-hearing conference, the 
stipulation, and the Commission’s order approving that 
stipulation and separating the two proceedings—all be 
considered a part of this record in 424 insofar as it 
affects matters in that proceeding. 

Chairman McLaughlin: Have you any comment, Mr. 
Awalt? 

Mr. Awalt: No, I have no comment, nor any objection 
either. 

Chairman McLaughlin: It is so ordered. 


(The above-mentioned documents were incorporated by 
reference.) 


2 * eo * * * ad * * * 


48 William C. Gilman 


was called as a witness on behalf of Capital Transit Com- 
pany, and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Justis: 


Q. Mr. Gilman, will you state your full name? A. William 
C. Gilman. 
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Q. What is your business? A. I am an engineer and 
partner in the firm of W. C. Gilman, Engineers and Finan- 
cial Consultants, 55 Liberty Street, New York. 


81 Q. Will you describe Exhibit No. 2 for us, Mr. 
Gilman? <A. Tables 1 and 2 show computation 
of the current cost of capital for Capital Transit 
Company as related to the company’s capitaliza- 
82 tion and surplus. 
The only difference between the two tables is the 
cost rate used for equity capital. 

In Table One, the equity capital cost rate used is 11.43 
percent which represents the current dividend yield based 
on the current indicated annual dividend of $1.60 per share 
and the market price of $14 per share at April 30, 1953. 

In Table 2, I have used 12 percent as the equity capital 
cost rate, which is based on my study of the earnings price 
and dividend price ratios of Capital Transit and other 
transit companies as just described. 

In both cases, I used a historical cost rate of 4.2 percent 
with reference to the bond capital. The total capitalization 
and surplus shown in tables 1 and 2 as of March 31, 1953, 
consists of bonds equivalent to 19.8 percent of the total 
capitalization and common stock and surplus equivalent to 
80.2 percent of the total capitalization. 

Applying the cost factors just mentioned to the respective 
segments of the capitalization, gives a total over-all and 
annual cost of 10 percent in Table 1 and of 10.45 percent 
in Table 2. 

In Table 3 I have divided the company’s rate base of 
$25,216,516 as of December 31, 1952, into two components: 


83 (a) $5,500,000, representative of the bond capital 

investment, representing the principal amount of 
bonds outstanding at March 31, 1953, and (b), the balance 
of $19,716,516, representing the common equity investment 
in the rate basis. 
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The respective percent of the total rate base are 21.8 
percent for the bond component and 78.2 percent for 
the common equity component. 

I then applied to such respective percentage segments 
the cost factors of 4.2 percent for the bond component and 
12 percent for the equity capital component. 

These computations resulted in costs of .92 percent for 
the bond capital component and 9.38 percent for the 
equity capital component or a total annual over-all cost 
of 10.30 percent as related to the capital investment allo- 
cated in the rate base value. 

These are objective mathematical determinations of the 
cost of capital for Capital Transit Company which derived 
from investor evaluation of the risks of the company and 
its prospects. 

They are not based on emotion or hopes and aspirations 
of those who represent either stockholders interests or 
rider interests; these computations fortify my judgment 
that 10 percent is a fair and reasonable rate of return for 

the Capital Transit Company on its rate basis. 
St Q. Mr. Gilman, in the computations that you have 
shown on Exhibit No. 2, you have included no ele- 
ment for the cost of floating new issues of securities, have 
you? A. No, I have not. 

Q. In your selection of 12 percent as the minimum cost 
of the company’s equity capital, you said you gave con- 
sideration to both the dividend yield and the earnings price 
ratio on the common stock of the company. A. Yes, I did. 

Q. If you were to make your equity costs determination 
solely on the basis of the factual statistical evidence with 
respect to earnings price ratios, what would be the cost 
of equity capital and the over-all cost of capital? A. 
Using the average earnings price ratio of Capital Transit 
Company of 8.24 percent for the 12 months ended March 
31, 1953, and the 4.2 percent rate for the bond capital, and 
applying these rates to the capitalization ratios of 19.8 
percent and 80.2 percent shown in Tables 1 and 2 of 
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Exhibit No. 2, the annual cost of the 19.8 percent of debt 
capital would be .83 percent and the annual cost of the 80.2 
percent of equity capital would be 6.61 percent. 

This computation gives a result of 7.44 percent. 
85 It is well below the true cost of capital. 

Q. If you were to make your equity cost of capital 
determination solely on the basis of the factual statistical 
evidence as to the average dividend yield for the 12 months 
ended March 31, 1953, what would the cost of equity 
capital and the over-all cost of capital be? A. The average 
dividend yield of 9.95 percent on the common stock of 
Capital Transit for the 12 months ended March 31, 1953, 
when applied to 80.2 percent ratio of common equity to 
total capitalization and surplus, would result in an annual 
cost of equity capital of 7.98 percent and an annual cost 
of total capital of 8.81 percent for the company. 

Q. And if you gave equal weight to the average earnings 
price ratio of 8.24 percent and to the average dividend 
price ratio of 9.95 percent for the 12 months ended March 
31, 1953, what would be the cost of equity capital and of 
the total capital for the company? A. By giving equal ° 
weight to these two ratios, the average ratio would be 
9.10 percent for Capital Transit’s common stock. On this 
basis the annual cost of equity capital as related to the 80.2 
percent ratio of common equity to total capitalization and 
surplus, would be 7.30 percent, and the over-all cost of total 

capital would be 8.13 percent. 
86 Q. Have you made similar factual statistical com- 
putations applicable not to the percentage ratio of 
bonds and of common stock and surplus but to the allocated 
investment in the rate basis as shown in Table 3 of Exhibit 
No. 2? A. Yes, I have. 

Q. Will you please summarize the results of those com- 
putations? A. As indicated in Table 3 the bonds of Capital 
Transit Company represented 21.8 percent and the common 
stock and surplus represented 78.2 percent of the allocated 
investment in the company’s rate base at December 31, 
1952, 
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I again used 4.2 percent as the cost of bond capital. 
By applying the 8.24 percent average earnings price ratio 
and 9.95 percent average dividend price ratio, and the 
average of 9.10 percent for these two ratios, to the above 
stated percentages of the allocated investment in the rate 
base of Capital Transit, I arrived at the following results: 


1. Using the 8.24 percent earnings price ratio, cost of 
equity capital works out to 6.44 percent, and the over-all 
cost of total capital invested in the rate base of 7.36 
percent. 


2. Using the 9.95 percent dividend price ratio, 
87 the cost of equity capital would be 7.78 percent. 
The over-all cost of total capital invested in the rate 

base would be 8.70 percent. 

Using the 9.10 percent average of the earnings price 
ratio and dividends price ratios, the cost of equity capital 
would be 7.12 percent and the over-all cost of total capital 
invested in the rate base would be 8.04 percent. 

Q. Do you believe that these various computations that 
I have asked you to make in the last five questions give 
the true cost of capital to Capital Transit Company. A. 
No. They are below the true cost which I have reflected 
on Exhibit 2. 

Q. Would the over-all costs of Capital computations 
which you have made, which are based solely on dividend 
price ratios as a cost of equity capital, include any allow- 
ance or additions to surplus which the Supreme Court 
says should be granted. A. No, because on that basis 
it is assumed that all of the earnings are distributed at 
dividends and that no earnings are retained by the com- 
pany as additions to surplus. 

I should also like to reiterate that while the average earn- 
ings price ratio of 8.24 percent is the actual factual relation- 

ship between reported earnings and market prices 
88 on the company’s common stock for the 12 months 

ended March 31, 1953, I do not regard that ratio 
as representative for the company. 
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Normally the earnings price ratio is always higher than 
the dividend price ratio, but for reasons previously given 
the reverse was true as to this company for that period. 


97 Q. Have you prepared an exhibit which shows the 
earnings return on the common equity of Capital 
Transit Company? A. Yes, I have. 

Q. I will have handed to you a sheet entitled ‘‘Capital 
Transit Company system-book value and market value of 
common equity and percent earned on common equity per 
books, years 1956-1952, inclusive, and 12 months ended 
March 31, 1953,’’ and ask if this is the exhibit to which 
you have just referred? A. Yes, it is. 

Mr. Justis: May this be marked for identification as 
Exhibit 4? 

Chairman McLaughlin: It may be so marked. 


(The document referred to was marked ‘‘Capital Transit 
Company Exhibit No. 4,’’ for identification.) 


By Mr. Justis: 


Q. Will you explain Exhibit No. 4, Mr. Gilman? A. 
This exhibit shows for each of the years 1946 to 1952, 
inclusive, and as of March 31, 1953 and for the 12 months 
ended March 31, 1953, the following data on a consolidated 
basis. In column 1, total: consolidated common equity rep- 
resenting the sum of the par value of the common stock 

and surplus of the company outstanding at the end 
98 of each period. It is noted that the common equity 

figures shown at the end of each of the years 1946 
to 1950, inclusive, has been reduced by the amount of 
$5,250,000, which represents the amount of unclassified 
road equipment then carried on the company’s books. This 
amount was eliminated by the company in 1951. Accord- 
ingly, the common equity shown for each period represents 
sound equity based on accumulated earnings after adjust- 
ments to reflect property and equipment at original cost 
and to restate prior years tax adjustments. 








A dk 


4) 


Column 2 shows the consolidated net earnings available 
for common stock of Capital Transit Company restated 
for each of the years 1945 to 1952, inclusive, and for the 
12 months ended March 31, 1953. 

Column 3 shows the percent earned on the common equity 
for each period obtained by dividing the common earnings 
by the total common equity. 

Column 4 shows the market value of the common stock 
outstanding at the end of each period obtained by mul- 
tiplying the number of shares of the common outstanding 
by the closing market price of the common stock at the 
end of each period. It is apparent from this exhibit that 
the company has earned a very low return on its sound 
common equity during this period and in fact earned a 
minus return on its common equity in 1947. The return 

was less than 2 percent in 1948. It was 2.02 per- 
99 _ cent in 1949, it increased to 4.46 percent in 1950, and 

to 5.67 percent in 1951. It fell to 4.69 percent in 
1952. 

The ratio increased slightly to 5.14 percent for the 12 
months ended March 31, 1953. Since there is little doubt 
but that these ratios would represent confiscatory returns 
on equity capital for companies in the more stable electric 
and gas segments of the regulated industry, it is quite 
apparent that Capital Transit common earnings have been 
unreasonably low in relation to the investment in equity 
capital. 

The extent to which the decline and sharp fluctuation 
of the company’s earnings have affected the investor valu- 
ation of the company’s common stock may be observed by 
comparing the amounts shown in columns 1 and 4. In 
1946 the market value of the company’s common stock 
aggregated $6,840,000 as shown in column 4. This amount 
was equivalent to about 28 percent-of the adjusted common 
equity of $24,358,618 in a year when the company earned 
nearly 4 percent on its common equity. However, the 
following year, 1947, when operations resulted in a sizable 
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net loss for the common stock, the market value of the 

common stock fell off to $2,700,000, which was equivalent 

to only 11 percent of the total common equity. This 

relationship gradually improved in subsequent years under 
the stimulus of increased earnings attributable in 

100 large measure to the management’s ability to imsti- 
tute numerous operating economies. 

Thus in 1951, when the earnings available for common 
stock rose to $1,431,668, equivalent to a return of 5.67 
percent on the common equity, the market value of the 
common equity increased substantially to $16,680,000 from 
a low point of $2,700,000 in 1947. 

This 1951 common stock market value figure was equiva- 
lent to about 66 percent of the total common equity at the 
end of 1951. This ratio declined slightly to 63 percent 
in 1952 and to 61 percent for the 1953 period. I believe 
this relationship and comparison clearly underscores the 
vital part that a reasonable return on sound common equity 
plays in the investment valuation of the worth of that 
equity. 

Q. Mr. Gilman, what was the percentage relationship of 
earnings available for common stock to the common equity 
per books for the year 1952 with respect to each of the 
seven transit companies listed in your Exhibit No.1? A. 
For Cincinnati Transit it was 4.1 percent. For Dallas 
Railway and Terminal it was 4.7 percent. For Galveston 
Houston it was 9.1 percent. For Los Angeles Transit it 
was 7.1 percent. For National City Lines it was 12.3 
percent. For New York City Omnibus it was 14.5 percent. 

For St. Louis Public Service it was 5.5 percent. 
101 Q. How do these ratios compare with Capital 

Transit? A. Five of the seven companies earned 
more on their common stock and surplus per books than 
did Capital Transit, and one, Dallas, earned approximately 
the same return on its common equity as did Capital 
Transit, namely 4.7 percent. Four of the seven companies 
earned more than 7 percent and 3 earned more than 9 
percent. 
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Q. Have you prepared an exhibit which shows the rate 
of return earned on the rate base of Capital Transit Com- 
pany in the recent years and currently? A. Yes, I have. 

Q. You have handed to you a sheet entitled ‘‘Capital 
Transit Company, rate of return earned on average rate 
base years 1946-1952 inclusive,’’ and I ask if this is the 
exhibit to which you have just referred? A. Yes, it is. 

Mr. Justis: May this be marked for identification as 
Exhibit No. 5? 


Chairman McLaughlin: It may be so marked. — 


(The document referred to above was marked ‘Capital 
Transit Exhibit No. 5,’’ for identification.) 


By Mr. Justis: 


Q. Will you describe Exhibit No. 5, please? A. 
102 ‘The first column on the left shows the average rate 
base of the company for each of the years 1946 to 
1952, inclusive. These figures were prepared by the com- 
pany and represented the company’s average rate base 
computed according to the formula used by this Commis- 
sion. The middle column shows the net operating: income 
of the company for each of the specified periods. These 
figures also are compiled by the company and are based 
on the actual net operating income after adjustment in 
certain respects by the company. 

I would like to add that the restated figures do not 
vary materially from the originally reported figures. The 
relationship of net operating income to the average rate 
base is set forth as a percentage ratio in the third column 
on the rate. It will be observed that during the period 
1946 to 1952 the rate of return earned by the company on 
its average rate base has ranged from .81 percent to 5.74 
percent, also that the return increased from .81 percent 
in 1947 to 5.74 percent in 1951, but declined to 4.47 percent 
in 1952. At no time during this period did the company. 
earn a return of as much as 5 percent except in 1951 and 
in that year over 65 percent of the earnings were made 
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in the first half of the year before the wage increase became 
effective July 1, 1951. 
Q. Have you been able to assemble data which would 
permit you to determine the rate of return earned 
103 on the rate base of each of the seven transit com- 
panies listed in your Exhibit No.1? A. No, I have 
not, for the basic reason that I could find no recently 
established state regulatory commission rate base for all 
of the properties. Moreover, a study of the annual reports 
of these companies indicates that in certain cases the net 
property and equipment per books includes intangibles 
and excesses over original cost. Accordingly, I was unable 
to make a direct comparison of the return earned by 
Capital Transit on its rate base with the return earned by 
the seven companies on similar established original cost 
rate bases. 

These considerations may also affect the comparability 
of the ratios which I previously gave as the percent earned 
on the common equity per books of the seven transit com- 
panies. All other things being equal any arbitrary ad- 
justments made to reduce the stated value of property 
and of the common equity to an original cost basis, would 
result in a lower base and consequently a higher rate 
of return. 

Q. Is it possible to make a rough check or test of the 
approximate rate of return earned by utility companies 
in the absence of specific rate base determinations? <A. 
Yes. In comparing one company with others in the same 

industry, analysts frequently resort to about the 
104 only alternative available in the absence of rate base 

determinations, namely computation of the relation- 
ship of net operating income to the net property account— 
that is, the gross property account less the depreciation 
reserve. This short-cut and simple check is subject to 
shortcomings and is utilized with qualifications but is not 
wholly without merit as a rough check. 

Q. Will you please state the ratio of net operating in- 
come for the year 1952 to net property and equipment per 
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books at the end of 1952 for each of the seven companies 
listed in your Exhibit No.1? A. For Cincinnati Transit, 
7.6 percent. For Dallas Railway and Terminal, 4.1 percent. 
For Galveston-Houston, 7.5 percent. Los Angeles Transit, 
6.1 percent. National City Lines, 9.0 percent. New York 
City Omnibus, 10.6 percent. 


38 Whereupon, 
Robert E. Harvey 


was called as a witness on behalf of the Capital Transit 
Company, and, having been first duly sworn, was exammed 
and testified as follows: 


Direct Examination 
By Mr. Awalt: 


Q. Mr. Harvey, will you please give your full name, 

_ present address, and position? A. I am Robert E. 

39 Harvey, 36th and M Streets, Northwest, Washington, 

D.C. Iam vice president and comptroller of Capital 
Transit Company. 


43 Moreover, the deficiency between these actual 
earnings and the fair rate of return to which the 
eompany is entitled by law will be even greater when an 
additional five cent an hour increase in the company’s 
wage costs totaling $460,000 per year goes into effect on 
July 1, 1953, pursuant to the terms of the present three- 
year labor contract which expires on June 30, 1955. The 
company’s labor cost will continue to increase even more 
pursuant to the terms of its labor contract when 
rate increases of 5 cents per hour plus additional fringe 
benefits aggregating in total $650,000 in increased annual 
costs go into effect on July 1, 1954. 


° * >. 8 * e ® * 2 
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207 Chairman McLaughlin: May I ask a question 
there? That last item, does that contemplate 
208 any further reduction of bus mileage? 
The Witness: This contemplates— 

Chairman McLaughlin: In the next year. 

The Witness: It contemplates a reduction of all of the 
reduced mileage schedules that have been approved to 
date, plus the anticipated reduction which the company 
expects to get out of use of the 50 additional large king- 
size busses on, I believe, four additional routes which have 
been approved by the board of commissioners of the Dis- 
trict of Columbia for the crosstown line and Anacostia and 
Congress Heights and Takoma Park Express. I guess 
there are three additional routes. 


? 7 3 * cd e @ * a * 
285 By Mr. Awalt: 


Q. Will you please explain the exhibit, Mr. Harvey? A. 
Exhibit Number 13 sets forth on the first page the rate 
base of Capital Transit Company, showing separately the 
rate base for all operations of the company and for the 
District of Columbia. 

The rate base is segregated between the unweighted 
rate base and the weighted rate base for each of these 
operations. The weighted rate base, of course, gives recog- 
nition to changes in the rate base amounts during the 
period covered. 

The rate base as used by the Public Utilities Commis- 
sion heretofore includes the historical cost of property 
used and useful for operations stated at cost to the owner 
first devoting the properties to public use, less accumulated 
depreciation per books, and plus the cost of materials and 
supplies, which is the only allowance made by the Public 
Utilities Commission for working capital. 

The resulting rate base shown for all operations on the 
first page of the exhibit is the rate base at December 31, 
1952, computed according to the Public Utilities Commis- 
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sion formula, with the weighted rate base shown giving 
effect to changes during the period. 

286 It will be observed from the last line of the ex- 
hibit in the section captioned ‘‘ All Operations’’ that 

the unweighted rate base of all operations at December 

31, 1952 was 25,218,395 dollars, and on a weighted basis 

such rate base was 25,216,516 dollars. 

That latter amount is one of the amounts that I have 
referred to in connection with some of the income state- 
ments in computing over-all rate of return. 

Q. Now, Mr. Harvey, will you please explain the method 
used in determining the rate base for the District of 
Columbia? <A. Yes. 

If you will turn to Schedule 1 attached to the exhibit, 
you will see that there is shown thereon the allocation 
of the rate base by the individual components thereof, 
that is, road and equipment at historical cost, accumulated 
depreciation reserve, and the materials and supplies on an 
unweighted and weighted basis for each of the operations 
of the company as set forth on Schedule 1. 

The general approach used in allocating the cost of road 
and equipment has been similar to that used for allocation 
of operating expenses and taxes other than income taxes, 
which I explained in detail in connection with Exhibit 
Number 6. 

Because the major operation of the company is the 
District of Columbia and trans-Potomac service, specific 

methods of allocation have been used for each of 
287 these minor operations, including Maryland, express, 

Montgomery Bus Lines, Inc., and so forth, which 
results in a much more accurate and equitable determina- 
tion of the historical cost of road and equipment applicable 
to each of such operations, as well as to the District of- 
Columbia and trans-Potomac service. 

The amount applicable to the District of Columbia and 
trans-Potomac operations has been determined by deduct- 
ing the amounts applicable to these other operations of 
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the company from the total historical cost of road and 
equipment. 

The cost of road and equipment applicable to trans- 
Potomac service has then been computed at the average 
cost of the District of Columbia and trans-Potomac prop- 
erty per revenue passenger in the same manner as described 
for operating expenses and taxes. 

On Schedule 2, which consists of four pages, a summary 
of the allocation of the historical cost of road and equip- 
ment by classes of property for each of the operations is 
set forth as of December 31, 1952. 

The first page of Schedule 2 shows the summary by 
classes of property for all operations, and the following 
pages show the amounts for each operation of the company 
by classes of property. 

The amounts for the District of Columbia are shown on 
page 2 of Schedule 2, the following page. 

Supporting the allocation of historical cost of road 
288 and equipment at December 31, 1952 to other opera- 
tions is Schedule 2A, which follows Schedule 2. 

Schedule 24 consists of three pages and shows the de- 
tailed property and the methods of allocation used for 
Maryland operations. 

Following Schedule 2A is Schedule 2B, which shows the 
methods used for the express operations. 

Schedule 2C shows the property and methods of alloca- 
tion for Montgomery Bus Lines, Ine. 

Schedule 2D shows the allocation of property applicable 
to the charter bus operations. 

Schedule 2E shows the detail of property applicable to 
the freight switching operations. 

And Schedule 2F shows the detail of the method of 
determining the trans-Potomac property. 

The detailed methods which were used on each of these 
_ schedules are explained either in the schedule or in foot- 
notes attached. thereto, and since there is considerable 
volume of that, I believe it might be left for your perusal 
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of those exhibits, unless there are some questions on them. 

The amounts of historical cost of road and equipment 
unweighted for all operations and for each individual 
operation on Schedule 1 are, therefore, supported by the 
amounts shown on Schedule 2 and Schedules 2A through 2F. 

On Schedule 2, the amount shown on the first page 

289 of Schedule 2 of 48,258,782 dollars, shown by classes 

of property for all operations, and the amount on 

the second page for the District of Columbia of 45,175,817 

dollars have been carried forward to the first page of the 

exhibit and support the historical cost of road and equip- 

ment shown in the unweighted column for all operations 
and for the District of Columbia. 

The method used in allocating the accumulated deprecia- 
tion has been determined for each operation at the ratio 
of the total of the depreciation reserve to the total his- 
torical cost of road and equipment since the company, 
like many utilities, uses the single composite depreciation 
rate at the direction of the Public Utilities Commission 
under Order 3151, since January 1, 1947, and that will be 
continued up to June 30. 

That ratio that I mentioned is the ratio of the aceumn- 
lated depreciation reserve to the total historical cost of 
the depreciable property of the company. 

The detailed computations used in determining the 
amounts of the accumulated reserves for depreciation are 
shown on Schedule 3, which is the next to the last page 
of the exhibit. 

The materials and supplies have been determined to be 
applicable to each operation on the basis of the amount 
of operating expenses for each type of service shown on 
Schedule 4, which is the last page of the exhibit. 

To illustrate what I have said in connection with this 

exhibit, I would like to follow through a few figures 

290 on the exhibit for you. 
If you will turn to the first page of Schedule 2, 
you will observe that the total for the road and equipment 
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historical cost at December 31, 1952, as listed by the classes 
of property for all operations, is 48,258,782 dollars. 

Now if you will turn back to the first page of the exhibit, 
you will observe that the first figure in the first column 
showing historical cost of property for all operations un- 
weighted is this same amount of 48,258,782 dollars, and 
this is the original cost of road and equipment as recorded 
in the company’s accounts as of December 31, 1952. 

Next, please turn to the second page of Schedule 2 where 
the road and equipment property for the District of 
Columbia is listed by classes of property. 

That is in the first section of page 2 of Schedule 2. 

The total amount of 45,175,817 dollars shown in this 
section of Schedule 2 is the unweighted historical cost of 
road and equipment carried forward to the first page of 
the exhibit in the unweighted column for the District of 
Columbia. 

Schedule 2A lists the property applicable to Maryland 
service. 

The first section of Schedule 2A is the property physi- 
eally located in Maryland; and the second section, which 
starts near the top of the second page of Schedule 2A, is 

property located in the District of Columbia appli- 
291 cable to the Maryland operation. 

In most cases, property physically located in 
Maryland has been determined to be 100 percent applicable 
to Maryland service. The only exceptions to this are 
those terminals or tracks located in Maryland near the 
District Line, the benefits of which accrue to service in 
both Maryland the District of Columbia. In such cases, 
the property has been allocated 50 percent to Maryland 
and 50 percent to the District of Columbia. 

On the second page of Schedule 2A is the property which 
has been located in the District of Columbia which is 
applicable to the Maryland service. 

The methods used for each of these property allocations 
on the second page of Schedule 2A are indicated by the 
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symbols, the letters in parenthesis shown on that page, and 
those symbols refer to the detailed explanatory notes that 
are shown on the last page of Schedule 2A, which explain 
the methods used for each of these allocations. I believe 
they are self-explanatory. | 

The total historical cost of property used and useful 
for Maryland operations, on the second page of Schedule 
2A, is 2,044,695 dollars, and this is the amount of the 
historical cost of road and equipment shown on Schedule 1 
as the unweighted amount for March, in the first column 

covering road and equipment at historical cost. 
292 Likewise, Schedules 2B, 2C, 2D, 2K, and 2F explain 
in detail the computations of the unweighted his- 
torical cost of property applicable to each of the other 
services provided by the company and support detailed 
costs that are shown on Schedule 1. 

Now turning to Schedule 3, it will be observed there that 
the total reserve for depreciation of 24,341,412 dollars is 
a figure shown in the first column on the first page of the 
exhibit showing the unweighted accumulated depreciation 
reserve for all operations as of December 31, 1952. 

This is the total amount of the accumulated depreciation 
reserve of the company as recorded in its accounts as of 
that date. 

Such depreciation is currently being computed at the 
composite rate of 4.9 percent fixed by Public Utilities Com- 
mission Order Number 3151. 

Of course, in the projections for the future, we would 
have to revise to show accumulated depreciation reserve 
at the new property rates fixed by Order Number 4,001. 
However, that would not affect the accumulated deprecia- 
tion reserve at December 31, 1952. 

The amount of the accumulated depreciation reserve 
applicable to the District of Columbia as shown on Schedule 
3 is 22,812,065, and that is the amount which has been 

carried forward to the first page of Exhibit Number 
293 13 in the unweighted column for the District of 
Columbia for accumulated depreciation. 
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Turning now to Schedule 4 on the last page of the ex- 
hibit, it will be observed that the total amount of materials 
and supplies for all operations is 1,301,025 dollars, which 
represents the balance of the materials and supplies ac- 
count of the company as recorded in its books at December 
31, 1952, and this is the unweighted amount shown on the 
first page of the exhibit under the section ‘‘ All Operations’”’ 
in the first column, ‘‘Unweighted’’, showing material and 
supplies balance at December 31, 1952. 

Schedule 4 also includes the computations of the amounts 
of materials and supplies applicable to each operation of 
the company. 

The amount of 1,192,129 dollars of such materials and 
supplies is shown on Schedule 4 as applicable to the 
District of Columbia, and this amount supports the un- 
weighted figures shown on the first page of the exhibit 
in the District of Columbia section, the working capital of 
1,192,129 dollars. 

Returning back to the first page of the exhibit, it will 
be observed that the rate base, unweighted and weighted, 
at December 31, 1952, for all operations and for the Dis- 
trict of Columbia, has been determined by using the Public 
Utilities Commission formula by deducting the accumulated 

depreciation from the historical cost of road and 
294 equipment and adding the amount of materials and 
supplies to arrive at the total rate base figures. 

Details of these computations are shown on Schedule 1. 
You will also observe from the first page of the exhibit 
that the weighted rate base as of December 31, 1952 is 
25,216,516 dollars for all operations, and 23,573,575 dollars 
for the District of Columbia, based upon Public Utilities 
Commission formula, which in turn is predicated on the 
theory of the historical cost of property to the owner first 
devoting the property to public use or what might be 
termed aboriginal cost. 

Q. Mr. Harvey, can the rate base shown on this Exhibit 
Number 13 be used in determining the total dollars of 
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return to which the company is entitled in fixing the fares 
requested by the company in its tariff filed on April 3rd, 
1953 with this Commission? A. No, I don’t believe this 
is the rate base that should be used. This is the rate base 
as it existed at December 31, 1952. 

Since the fares which are provided by the company’s 
tariff filed on April 3, 1953 are for the future, some adjust- 
ment should be made to the rate base figures shown on 
Exhibit Number 13 in order to compute the estimated rate 
base for the future annual period for which the new rates 
will apply. 

I have made such adjustments, and the estimated 
295 rate base for the future year has been computed in 
an exhibit which will be presented next. 

However, that exhibit was prepared using the formula 
for the 4.9 composite depreciation rate and, of course, 
there will be an adjustment to that exhibit. 

That isn’t the next exhibit, but it will follow as a 
succeeding exhibit. 

Q. Before presenting the exhibit that you just spoke of 
for the future, have you prepared an exhibit showing the 
analysis of road and equipment and depreciation reserve? 
A. Yes, I prepared an exhibit which shows an analysis of 
the road and equipment and depreciation reserve at the 
historical cost of property, which is a one-page exhibit. 

Mr. Awalt: May this exhibit, which is headed ‘Analysis 
of Road and Equipment and Depreciation Reserve’’ be 
marked, Mr. Chairman, for identification as Exhibit Num- 
ber 14? 

Chairman McLaughlin: It may be so marked. 


(The document referred to was marked ‘‘Exhibit Num- 
ber 14’’ for identification.) 


By Mr. Awalt: 


Q. Will you briefly describe this exhibit, Mr. Harvey? 
A. Yes, 
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Exhibit Number 14 presents an analysis of the road and 

equipment property of the company beginning with 

296 the initial determination of the original cost of such 

property, which was made by the Public Utilities 

Commission as of December 31, 1943, pursuant to Public 
Utilities Commission Order Number 2935. 

In the upper section of this exhibit is shown the analysis 
of the original cost of road and equipment and the begin- 
ning figure stated is the original cost of property to the 
owner first devoting the property to public use as fixed 
by Public Utilities Commission Order Number 2935 as of 
December 31, 1943. 

That is the beginning figure of 46,397,363 dollars. In 
addition, in this section of the analysis of the road and 
equipment account are shown the gross additions to prop- 
erties, all of which are listed at the original cost to the 
company, also the gross retirements, net additions, and 
the balance of the road and equipment account at the end 
of December 31 of each year on the basis of original cost 
as fixed by the Public Utilities Commission Order Num- 
ber 2935. 

In the lower section of the exhibit is the analysis of 
_ the accumulated depreciation reserve. That analysis again 
shows the beginning figure of 14,785,070 dollars, which is 
the accumulated depreciation reserve as of December 31, 
1943, established by Public Utilities Commission Order 
Number 2935, and in that case there was an extensive 
investigation of original cost of road and equipment of 
the company and accumulated depreciation reserves, and 

these beginning amounts which are shown in both 
297 sections of this exhibit are based on the extensive 

investigation which was made by the Commission in 
finally arriving at Order Number 2935. 

The accumulated depreciation reserves shows analysis 
of the retirements year by year from 1944 up through 
December 31, 1952 and shows the retirement, removal cost, 
salvage credits, net charges to the reserves, and the annual 
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depreciation accruals, and finally the balances as of Decem- 
ber 31 of each year on the basis of original cost as fixed 
by Public Utilities Commission Order Number 2935. 

I would like to, of course, refer you to between this 
exhibit and Exhibit Number 13, which we have just been 
reviewing, and you will notice in the first section of 
Exhibit Number 14, the balance of December 31, 1952, 
original cost of road and equipment of 48,258,782 dollars 
is identical to the amount shown as the first figure on 
Exhibit Number 13 in the first column, unweighted for all 
operations. 

Likewise, in the accumulated depreciation reserve, the 
final figure in the balance column at December 31, 1952 of 
24,341,412 dollars is also identical to the amount shown 
for the accumulated depreciation reserve on Exhibit 
Number 13, as of December 31, 1952 for the accumulated 
depreciation reserves. 

Q. Mr. Harvey, I will have handed to you a document 

entitled ‘‘Capital Transit Company Estimated Rate 
298 Base Future Annual Period Public Utilities Com- 
mission Formula’’. 

Is this the exhibit which you referred to before you 
discussed the last exhibit as being the one having certain 
adjustments that had to be made? A. Yes. This exhibit 
which consists of 13 pages, in effect takes the rate base of 
December 31, 1952 as shown by Exhibit Number 13 and 
projects that into the future year based on the changes 
and additions to historical cost of property and the retire- 
ments, also the differences in the accumulated depreciation 
reserves for the future. 

However, as I stated, this depreciation reserve is accumu- 
lated at the composite 4.9 percent rate, which we have 
heretofore used. 

Mr. Awalt: Mr. Chairman, may I interrupt a second. 
In all the confusion, I neglected to ask if this exhibit could 
be identified as Exhibit Number 15. 

Chairman McLaughlin: It may be so identified. 
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(The document referred to was marked ‘‘Exhibit Num- 
ber 15’’ for identification.) 


Mr. Harrison: I didn’t hear your statement. Is this 
computed on the basis of the new depreciation rates agreed 
to on May 29? 

The Witness: No, sir. This is at the present composite 

4.9 percent rate, and there will be an adjustment to 
299 this exhibit presented as a succeeding exhibit, using 

the new property class depreciation rates which will 
become effective July 1. 

The rate base which is shown on this Exhibit Number 15 
has been segregated between all operations and the District 
of Columbia in the same manner as on Exhibit Number 13. 
Also, the rate base for each section has been segregated 
between the unweighted and weighted rate base for each 
of these operations. 

The weighted rate base gives effect to the changes in 
historical cost of road and equipment, accumulated depre- 
ciation, and materials and supplies which are anticipated 
during the future year. 

The rate base includes the historical cost of property 
used and useful for transportation service stated at the 
original cost to the owner first devoting the property to 
public use, less the accumulated depreciation reserve, plus 
the inventory value of materials and supplies. 

The resulting rate base shown on the last line of the 
first page of the exhibit is the estimated rate base for the 
future annual period, using the Public Utilities Commis- 
sion formula. 

This exhibit follows the same form as Exhibit Number 
13, which I have previously discussed. 

In fact, the figures shown thereon are predicated pri- 

marily on the rate base of the company at December 
300 31, 1952, projected into the future annual period to 

give effect to the estimated capital expenditures 
and retirements and changes in the materials and supplies 
accounts during the coming year. 
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Expenditures for capital improvements during the future 
year include the purchase of 50 new king-size diesel- 
powered buses and 57 new smaller buses at a total approxi- 
mate capital expenditure of 1,727,000 dollars, plus other 
estimated capital expenditures for buildings and equip- 
ment, miscellaneous items of automobiles, trucks, and that 
sort of thing, of an approximate value of 817,000 dollars, 
or total capital expenditures for the future annual period 
of approximately 2,544,000 dollars for rolling stock, build- 
ings, and equipment. 

In addition, the estimated rate base has been adjusted 
to give effect to the retirements of property and plant 
during the future annual period. 

Such retirement includes the retirement of 123 buses 
of a total cost value of 1,076,231 dollars, which will be 
replaced by the 107 new buses, plus retirements of build- 
ings and other equipment of a total cost value of approxi- 
mately 75,206 dollars, or total retirements of road and 
equipment of approximately 1,151,437 dollars, which is 
estimated will be retired from service during the future 
annual period. 

The estimated depreciation reserve for the future annual 
period has been adjusted to reflect the additional deprecia- 

tion accumulations, such accumulations being com- 
301 puted at 4.9 percent composite rate on this exhibit, 

plus the property retirements for the future year, 
giving effect to the estimated changes in the historical 
cost for the period. 

I previously referred to the fact that such accumulated 
depreciation is adjusted on another exhibit which will 
sueceed this, showing the computations of that accumulated 
depreciation at the new property class rates which will 
become effective July 1, 1953. 

The materials and supplies inventory has been estimated 
at 1,340,000 dollars for the future annual period in order 
to give effect to an estimated increase of approximately 
39,000 dollars in the balance of materials and supplies 
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inventory, less any retirements or removals of such prop- 
erty of an obsolete nature that will be required in order 
to carry in stock the additional parts and supplies necessary 
to service, maintain and operate 50 new king-size White 
diesel-powered buses equipped with power steering and 
57 new General Motors buses which are of a different make 
from any buses now owned by the company, plus price 
increases which have become effective recently. 

The estimated rate base has been weighted in order to 
give effect to changes anticipated during the coming year, 
and it has been determined for each operation in accord- 
ance with methods which are identical to those which were 
applied, as I described in reviewing Exhibit Num- 

ber 13. 
302 Computations of the several components in the 
rate base for each operation are shown on the sup- 
porting schedules of the exhibit. 

Since these computations are identical in method with 
those which were applied on Exhibit Number 13 and also 
since they are explained in detail on the notes on the sched- 
ule, I will not take the time to review them again in detail 
at this time. 

You will observe that the depreciated original cost, 
weighted rate base, for the future annual period, according 
to the Public Utilities Commission formula is estimated 
at 25,875,154 dollars for all operations, and 24,169,827 
dollars for the District of Columbia on the basis of the 
4.9 percent composite depreciation rate. 


338 Preliminary Cross Examination 
By Mr. Harrison: 


344 Q. That prudent management, therefore, will be 

such that the company will not have to go to the 
open market for new equity capital? A. I don’t know that 
can hold true for the next five years. As evidence of that 
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we have in the rate base figures which I showed estimated 
capital expenditures of more than two and a half million 
dollars in the next year. The depreciation allowance by 
this Commission during that period is a little over: two 
million dollars. That is almost a half million dollars in 
excess of the return of funds from depreciation. 
* . * * & * * od * bd 
390 Q. Now, doesn’t that show that in spite of the 
substantial wage increases during the latter half 
of 1952 estimated to cost on an annual basis $1,200,000 that 
the level of expenses is presently lower than it was at the 
same time last year? A. Yes. There is a considerable 
reduction of operation. Look at the car miles and bus 
miles—reductions which are all included in my estimate 
for the future period. 
Q. And is that your explanation for that decrease? A. 
That is the substantial explanation, yes, sir. Also 
391 there is another explanation. In the first four 
months of 1953 we operated 97 king-sized diesel 
buses that reflected reduced miles of operation whereas 
we didn’t have those vehicles in operation in the first 
four months of 1952. 
e sd & me % * * * ¢ * 
Q. I understood your answer and I think the 
Chairman probably asked you that question, and 
you stated you had given no effect to reductions except on 
the present operated schedule. A. No. I definitely stated 
we did contemplate the use of 50 additional king-sized 
busses on the three additional lines that have been ordered 
and for delivery in the coming months. 


Redirect Examination 
By Mr. Awalt: 
2 * ? e * e e * 


Q. Mr. Harvey, on page 412 of the transcript and 
on page 413, Mr. Harrison asked you whether the 
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fact that the first four months of 1953 reflected a reduction 
in certain operating expenses under the same four months 
of 1952 indicates that your adjustment of approximately 
$300,000 for savings in certain variable costs does 
892 not give full effect to the actual reduction in ex- 
penses that will be realized as a result of the reduced 
mileage and other economies effected by the company up 
to the present time. 
Will you please explain why you feel that your adjust- 
ment of approximately $300,000 in the 1952 figures as 
carried forth for the future in your variable cost adjust- 
ments reflect the full effect of the actual reduction in ex- 
-penses that will be realized as a result of the reduced miles 
and other economies of the company up to the present time? 
A. Yes. First, I should like to point out that the reduc- 
tions forecast for the future annual period are based upon 
the schedules for such future annual period which reflect 
the reduced running times which have been built into 
our schedule as the result of increased traffic congestion 
and the difficulty that we have found in meeting existing 
schedules. Such increased running times, of course, mean 
that even though the number of miles might be reduced, it 
is possible that the vehicle hours may either be the same 
or more than the vehicle hours operated previously. Since 
our operators are paid on a per hour basis and not a per 
mile basis, such reductions in running times in my opinion 
will not result in an amount of savings in the future annual 
- period as those which might be suggested by Mr. Harrison’s 
comparisons, and which might appear on the surface at 
first glance. An excellent example of this is the 
893 pending request for approval of the new schedule 
on the Anacostia-Congress Heights bus line which 
we have scheduled to go into effect simultaneously with the 
use of the new larger buses. When these schedules were 
- rebuilt for the purpose of installing new running time and 
to provide service during the rush period to comply better 
with the current traffic demands the running times are 
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increased as shown to be necessary by the studies made of 
these lines. 

On an annual basis, the result of these changes in sched- 
ules is that there is a decrease of 5,114 miles, but an 
increase of 2,126 vehicle hours. In other words, the in- 
creased running time as compared to the forecast that 
I have in my exhibits of the new schedules results in 
exactly the reverse result of miles and hours, or a reduction 
in miles and an increase in vehicle hours. Such vehicle 
hour increases or mile decreases resulting from increased 
running time due to traffic congestion of course is very 
costly and will not reflect savings to the extent that might 
be anticipated at first glance looking at the reduced miles. 
Actually, in this example there will be increased costs due 
to the increase in vehicle hours, despite the decrease in 
vehicle miles. 


896 Number 7. The increases in the prices of gasoline 

and diesel fuel which have occurred during the 
month of June will amount to $114,713 on an annual basis 
for the future annual period. 


902 Furthermore, the increased cost of $650,000 which 

becomes effective July 1, 1954, includes cost of a 
health and welfare plan for union employees only costing 
$190,000. Pursuant to the consistent policy of the com- 
pany in providing equal benefits of this nature to non- 
union salaried employees, there will be an additional in- 
creased cost of $40,000 for a similar health and welfare 
plan for salaried employees to become effective July 1, 
1954, making a total increased labor cost including addi- 
tional $10,000 for payroll tax and pension cost increases 
related to such salary increases of $700,000 which will 
become effective at that time. Since my exhibit includes 
only $650,000, that would amount to an increase of $50,000 
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in the costs that become effective July 1, 1954, over and 
above the amount that I referred to in my direct testimony. 


938 Q. Mr. Harrison, at Page 599 of the record, asked 
939 you whether the company’s rate of return earned 

by the company during the first six months of 1951, 
if it were to be converted to an annual basis would amount 
to 7.36 per cent. You replied that you would accept it 
subject to check. Have you checked the figure of 7.36? 
A. Yes. 

Q. What is the result? A. My computation showed that 
the company’s rate of return earned during the first six 
months of 1951, converted to an annual basis by multiplying 
the first six months of net operating income for 1951 by 
two amounts to 7.25 per cent. 


947 Recross-Examination 
By Mr. Spiegel: 


956 Q. I am wondering, Mr. Harvey, if you can now 

verify the vehicle mileage figures for 1947 and 1952 
for Montgomery Bus Lines? A. Yes. The figure for 1947, 
I think, is slightly different from the figure you gave. 
It is 427,074 miles. The figure for 1952 is 193,734; which 
reflects a reduction in traffic between the two periods as 
also set forth by the revenue figures where I cited a 
similar reduction occurred in the mileage of Capital Transit 
Company, which decreased from some 47,000,000 miles to 
40,000,000 miles between the two periods, due to a reduction 
in passenger traffic also. 

Despite the decrease in mileage of Capital Transit I 
would like to state, however, that the actual service pro- 
vided per 100 passengers carried is greater today than it 
was in 1947. 

Q. Would you read that last sentence? 
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(Whereupon, the last sentence of the answer was read 
by the Reporter.) 


Q. I think, though, that one can make this comment 
957 on the testimony: It is desirable, in putting in 
figures for comparison purposes, to put in sufficient 
figures so that the person reading the testimony can get 
a fair picture, or at least a substantially fair picture of 
the significance of those figures. A. In the latter part 
of your question—give the significance of that—in 1947 
the company operated 9.42 miles per 100 passengers car- 
ried; in 1952 it operated 10.83 miles per 100 passengers 
carried; and, in the first five months of 1953, 12.21 miles 
per 100 passengers carried, showing the increase in service 
provided in comparison to the passengers carried. 
Chairman McLaughlin: That is in the District of Colum- 
bia or Montgomery? 
The Witness: This is total; that Capital Transit carried. 
And it actually includes MBL too. 
* * * Ld * * * * * * 
1209 Mr. Harrison: If the commission please, I am 


ready to call the second witness for the commission’s 
staff, Mr. Falk. Thereupon, 


J. W. Falk 


was duly sworn and, being examined by counsel, testified 
as follows: 


Direct Examination 
By Mr. Harrison: 


Q. Mr. Falk, will you please state your name and ad- 
dress? A. My name is J. W. Falk, and I live at 2216 
Fortieth Place, N. W., Washington, D. C. 

Q. What position to you presently hold? A. Executive 
Accountant and Auditor. 


1221 Mr. Harrison: 


Q. Mr. Falk, will you explain Exhibit 33 and the purpose 
of preparing it? A. This exhibit is purely historical in 
nature, and was prepared with a view to bringing to the 
attention of the commission the approximate rate of return 
earned on total company operations, after certain adjust- 
ments, which will be referred to hereafter in some detail, 
for the calendar years 1946 through 1952, as well as the 
average for the seven-year period shown in the last column 
of the second sheet. 

The top portion of the exhibit sets forth net operating 
income as reported to the commission annually. 

I have then proposed certain adjustments which in my 
opinion are appropriate to arrive at adjusted net operating 
income as a basis for determining rate of return earned. 

With respect to these adjustments, I might point out 
that if rate-case determinations had been made for each 
of these years, it is probable that other adjustments to 
recorded net operating income might have been found 
necessary. However, to determine the amount of any other 
adjustments would require a complete review of the com- 
pany’s operations for each of the years in the same 

detail as is done in a formal rate-case proceeding, 
1222 which would be a major task. Lack of time and 

assistance did not permit of making these studies 
at this time. I have, accordingly, confined my study to 
the major adjustments set forth on the exhibit for pur- 
poses of this historical statement of return earned. 

Q. Mr. Falk, will you explain the nature of the adjust- 
ments set forth on Exhibit Number 33? <A. The first 
series of adjustments relates to over-aceruals of federal 
and D. C. income taxes which were originally charged as 
operating taxes, but were subsequently credited to surplus. 
The three deduction items for the years 1946, 1947 and 
1948 are under accruals for those years, and were netted 
against over-accruals for prior years as closed out to earned 
surplus in the amounts of $500,000 in May of 1949 and 
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$70,936.36 in December of 1951, in connection with closing 
out a reserve for undetermined income taxes to which net 
over-accruals were credited over a period of years from 
1934 through 1948. 

The two substantial adjustments for over-accruals of 
income taxes in the years 1949 and 1950 were credited to 
earned surplus in 1951. Of the total adjustment for the 
two years, $225,934 is attributable to the abandonment of 
the Benning Street Car Line and related removal costs 
charged to depreciation reserve in 1949, but allowed as a 
deduction for tax purposes. The remainder of the adjust- 
ment is attributable to an increase in the allowable deduc- 

tion for depreciation for the two years. 
1223 += I might point out that in every rate proceeding 
we attempt to determine the proper allowance for 
income taxes on the basis of the facts known at the time. 
If subsequent adjustments are made on a retroactive basis, 
it may result in either an over or under allowance for 
income taxes. 

Q. Have you any comment to make with respect to the 
effect of the two substantial over-accruals in income taxes 
for the years 1949 and 1950 on rate-case determinations? A. 
In the 1950 rate case, our determination was based on the 
results of operations for the last six months of 1949, raised 
to an annual basis. The hearings in that case were held 
in April and May of 1950, and income taxes were computed 
on the basis of accruals as recorded on the books as of 
December 31st, 1949. 

At the time of the hearings, the company had not filed 
its return for the year 1949. In fact, they were granted 
two extensions beyond the normal filing date of March 
15, 1950, and actually filed the return as of September 15, 
1950, after the commission had issued its Order Number 
3688, dated June 28th, 1950. 

When the return was filed, the allowance for deprecia- 
tion as claimed therein was substantially in excess of 
depreciation claimed in prior returns, as well as in excess 
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of the depreciation deduction used for purposes of book 
accruals. 
At the time of our rate cast studies, however, we 
1224 had no knowledge of this additional claim for de- 
preciation allowance and, accordingly, could give 
no consideration to it in our tax computations. 

With respect to the over-accruals for the year 1950, the 
company continued to accrue taxes for book purposes on 
the basis of former depreciation allowances for tax pur- 
poses, their claim for a higher allowance not having been 
passed on by the Bureau of Internal Revenue. However, 
in the next rate proceeding, based on results of operations 
for the 12 months ended June 30, 1951, we made our tax 
calculations on the basis of the increased allowance for 
depreciation as claimed by the company, so that while 
there was an over-accrual on the books, it was adjusted in 
the rate calculations. 

Q. Will you now explain the basis for the series of 
adjustments of federal and District of Columbia income 
taxes on non-operating income? A. Prior to 1951, no 
allocation was made of the portion of the total income tax 
accruals related to non-operating income, the total amount 
being charged on the books as operating taxes. 

It should be pointed out, however, that in every rate 
proceeding adjustment has been made to exclude taxes 
on non-operating income. 

For the years 1951 and 1952, tax accruals related to non- 

operating income have been charged on the com- 
1225 pany’s books below the line against non-operating 
income. 

The adjustments shown for these items were developed 
by computing the tax on non-operating income, after appro- 
priate adjustments for tax purposes to recorded non- 
operating income. 

Q. Mr. Falk, the next series of adjustments shown on 
Exhibit 33 are related to amortization of emergency facili- 
ties. Before explaining the nature of the adjustments you 
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propose as related to Capital Transit Company, will you 
give a brief explanation of the term ‘‘amortization of 
emergency facilities’’?? A. Under the Revenue Act of 1940, 
provision was made for the accelerated write-off of prop- 
erty certified by designated government agencies as emer- 
gency facilities. The period for amortization was based 
on a five-year life, rather than the normal longer service 
life of the property. Under the provisions of the 1940 act, 
the taxaper was permitted to adopt one of the three follow- 
ing plans with respect to amortization: 


He could begin amortization in the month following that 
in which the facility was completed or acquired; 

He could begin amortization in the taxable year follow- 
ing that in which the facility was completed or acquired; or 

He could exercise his privilege to amortize within 90 
days after a proclamation by the President ending the 
emergency period which was subsequently determined as 
September the 20th, 1945. 


1226 A similar provision for amortization of emergency 

facilities was contained in the Revenue Act of 1950, 
except that the privilege of amortization must be exercised 
either in the month following or the year following the 
acquisition or completion of the facility certified by the 
government as an emergency facility. 

No provision is made in the 1950 act for the retroactive 
exercise of the privilege of amortization as was contained 
in the third item of the 1940 act referred to above. 

Q. Mr. Falk, has the matter of amortization of emergency 
facilities been the subject of consideration by regulatory 
authorities during the past year? A. Yes; it has. Sub 
stantial amounts of utility property have been certified 
as emergency facilities, and where the companies have 
indicated their intention of exercising the right, which 
results in a reduction in the tax liability under what it 
would be if property were depreciated over its normal 
life, the question has arisen as to the proper treatment 
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of the matter both from an accounting and from a rate- 
making standpoint. 

Q. Mr. Falk, may I ask you there, when you are speak- 
ing about adjustments in the past year, are you talking 
about adjustments of the 1940 or 1950 Revenue Act? A. 
I’m talking about the 1950 Act. 

Q. You may proceed. <A. I have referred to the 

1227 reduction in the tax liability that results during the 

amortization period by reason of the larger deduc- 

tion for amortization, as compared to normal depreciation, 
for tax purposes. 

It should be pointed out here that, while income taxes 
are reduced during the amortization period, they are 
correspondingly higher in subsequent years by reason of 
the loss of the deduction for normal depreciation, assuming 
the facilities have a service life of more than five years, 
which is normally the case with respect to utility property, 
so that, while the reduction in tax liability is sometimes 
referred to as a tax saving, in my opinion it is more prop- 
erly classified as a tax deferment. 

Current consideration of the matter appears to be divided 
into two schools of thought. One group adheres to the 
theory that current operations should be charged only 
with the amount of income taxes that are actually paid 
during the five-year amortization period, with the resulting 
higher taxes in subsequent years also being charged cur- 
rently to operating taxes. Under this method, the tax 
reduction could be utilized as a means of decreasing rates 
or at least forestalling the necessary for rate increases— 
the necessity for rate increases during the amortization 
period, with the resulting high taxes and possible higher 
utility rates in the subsequent period. 

The other school of thought subscribes to the theory that 
the purpose of the legislation was to provide funds, through 

tax deferment, for expansion of emergency facilities, 
1228 and that there was no intention that it be used as 
a basis for lower utility rates at the present time, 
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to be offset by possible higher rates after the emergency 
period. 

The treatment proposed is to make a charge against cur- 
rent operations equivalent to the amount of the reduction 
in the tax liability, so that net income would be stated at 
the same level as though normal depreciation were taken 
for tax purposes, with a contra credit to a reserve account 
or to restricted surplus equivalent to the tax deferment. 
At the end of the amortization period, the reserve account 
would reflect the total amount of the tax deferment. In- 
come taxes would then be higher by reason of the loss of 
the normal depreciation deduction, and the procedure would 
then be to release from the reserve and credit operating 
taxes with an annual amount equivalent to the increased tax 
liability, over the normal life of the property, or for 
some designated future period, until the amount of the 
reserve account is exhausted. 

This treatment of the problem has been prescribed by 
a number of state regulatory agencies and, in my opinion, 
is a proper treatment from a rate-making standpoint. 

This commission has not been faced with the problem 
under the provisions of the 1952 Revenue Act up to the 
present time. 


1231 The total amount credited to the reserve of 

$3,353,358.46, together with an additional amount of 
$2,535,673.56 charged against earned surplus and trans- 
ferred to the reserve in 1946 and 2 million dollars credited 
to the reserve by charges against earned surplus during 
the years 1942 to 1945 inclusive, or a total of $7,889,032.02 
was utilized to write off unclassified road and equipment, 

leaving a balance of $5,250,000 of an original amount 
1232 of unclassified road and equipment of $22,163,955.66 

which had previously been excluded by the commis- 
sion from the rate base. This balance of $5,250,000 was 
subsequently disposed of by a charge to capital surplus, 
created by writing down the par value of the common stock 
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from $100 per share on the old basis to $19.50 per share 
on the basis of the 4-for-1 stock split as approved by the 
commission by Order Number 3832, dated October 12, 1951. 


1257-A Q. Mr. Falk, have you prepared an exhibit headed 
‘‘Capital Transit Company Return Earned, 12 
Months Ended April 30, 1953, Adjusted to Current Annual 
Basis’’?? A. Yes, sir; I have. It is an exhibit consisting 
of a summary sheet and four supporting schedules, or ten 
sheets in all. 
Mr. Harrison: If the commission please, I ask that docu- 
ment be marked for identification as Exhibit Number 37. 
Chairman McLaughlin: It may be so marked. 


(The document referred to was marked for identification 
as Commission Exhibit 37.) 


By Mr. Harrison: 


Q. Mr. Falk, before explaining in detail the various 

1258 elements leading up to the determination of the rate 

of return earned on the last line of Exhibit Number 

37, have you any general comments to make with respect 

to this exhibit? A. The exhibit is intended to show the 

going level of earnings for the 12 months ended April 

30th, 1953, after giving effect to present fares for the 

entire year, and to the other adjustments heretofore ex- 
plained in detail. 

The first column of figures reflects these adjustments 
and can be checked back against the prior exhibit. 

The return earned of 4.57 per cent as shown in this 
column is related to total company operations. 

In the second column, allocation has been made of the 
various elements to District of Columbia operations, and 
results in return earned of 5.45 per cent. 

These rates of return might be compared with the rates 
of return shown on Company Exhibit Number 7 of 3.31 
per cent and 4.17 per cent, respectively. 
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The higher rates of return shown by the exhibit here 
presented, while not susceptible of direct comparison in 
the various elements, reflects the effect of using both 
revenues and expenses for a comparable period, as well as 
certain differences in the allocation of revenues and ex- 
penses to District of Columbia operations as will be re- 
ferred to later. 

The amounts shown in the first column for revenues and 

expenses, based on total operations, will be carried 
1259 forward to a subsequent exhibit, where adjustment 

will be made for changes in the level of revenues 
and expenses as estimated for the future period from July 
1, 1953 through June 30th, 1954, in determining the esti- 
mated return to be earned in the future period at present 
fares. 


1388 Edward A. Roberts 


was called as a witness and, having been duly sworn, was 
examined and testified as follows: 


Direct Examination 


By Mr. Harrison: 


Q. Mr. Roberts, will you state your name and address, 
please? A. Edward A. Roberts, 441 Lexington Avenue, 
New York City. 

Q. What is your occupation, Mr. Roberts? A. I am a 
consulting engineer specializing in passenger transpor- 
tation. 


1420 Q. Explain Exhibit Number 43. A. Exhibit Num- 

ber 43 compares the per cent of the passengers lost 

by Capital Transit Company following each of its post-war 

fare increases with the per cent increase in the average 
fare. 

Line 1, Column 4, shows that the fare increase of May 

11, 1947, was approximately 15 per cent and that 6 
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1421 per cent of the passengers were lost as a direct 

result of that fare increase. This 6 per cent figure 
of passengers lost is obtained by reference to Lines 3 and 4 
of Exhibit Number 42. Line 3 shows that the normal rate 
of decline during the four months prior to that fare in- 
crease was 5.02 per cent. This rate of decline increased 
to 10.98 per cent during the 11 months immediately 
following this fare increase. The difference between these 
two figures is 6 per cent. 

Line 2 of Exhibit Number 43 shows that fares were 
increased approximately 20 per cent on October 31, 1948. 
The percentage of passengers lost as a result was 2.0 per 
cent. This latter figure was developed from a study made 
by Mr. Falk and introduced as P. U. C. Exhibit Number 29, 
Schedule II in Formal Case Number 417. 

Line 3 shows that fares were increased approximately 
14.6 per cent on July 16, 1950. The percentage of passen- 
gers lost as a result was 2.9 per cent. This latter figure 
was also developed by the study made by Mr. Falk which 
I just mentioned. 

Line 4 shows that the increase of 10 cents in the price 
of the weekly pass which became effective on January 20, 
1952, was accompanied by a loss of passengers which was 
in excess of the approximate average increase in fare. 
In retrospect, it looks as if this 10-cent increase in the price 

of the pass did not produce any measurable increase 
1422 in revenue and may actually have been less pro- 

ductive of revenue than the fare structure which 
priced the pass at $2.00. 

Line 5 shows that the combined result of the fare in- 
creases of January 20, 1952, and August 31, 1952, was an 
increase in the average fare of approximately 14.6 per cent 
and that a loss of passengers resulted therefrom of 5.4 
per cent. The latter figure is obtained by reference to 
Lines 9 and 11 of Exhibit Number 42. Line 9 shows that 
the normal rate of decline during the 5 months prior to 
the first of these two fare increases was .57 per cent. The 
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rate of decline increased to 5.83 per cent during the four 
months immediately following the fare increase of August 
31, 1952. The difference between these two figures is 
5.3 per cent, which is carried over to line 5, Column 5 of 
Exhibit 43. 

Looking now at Columns 4 and 5 of Exhibit Number 43, 
Line 1 indicates that the fare increase of May 11, 1947, 
resulted in a loss of 0.4 per cent of the revenue passengers 
for each 1 per cent increase in fare. A similar figure for 
the fare increase of October 31, 1948, was 0.1 per cent; 
for the fare increase of July 16, 1950, 0.2 per cent; for 
the combined effect of the fare increases of January 20, 
1952, and August 31, 1952, 0.36 per cent. 

These figures are comparable ¢o the national experience 
which I have previously deseritta of 0.33 per cent loss of 

passengers for each 1 per cent increase in fare. 
1423 These figures are derived by dividing the figures 

in Column 5 by the figures in Column 4. These ratios 
are comparable to the national experience which I have 
previously described of .087 per cent loss of passengers 
for each 1 per cent increase in fares. 

Mr. Awalt: May I ask for the figure opposite the fare 
increase of May 11, 1947? I did not get it. 

The Witness: 0.4 per cent. In other words, 6.0 divided 
by 15.0 gives you 0.40. 

Mr. Awalt: Did you give one for the fourth item? 

The Witness: I did not. Because in that one, as I have 
just indicated, that fare increase was, according to all 
the studies I have made, unproductive of additional 
revenue. 

Mr. Awalt: If you made the division, what would you 
get? 

The Witness: You would get 2.10 over 1.2, which is 1.75. 
In other words, that fare increase was a definite experience 
with the law of diminishing returns, contrary to what Mr. 
Gilman said yesterday, that there was no such thing yet 
experienced in the transit industry. 
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By Mr. Harrison: 


Q. You mentioned that you derived the figures shown on 
Lines 2 and 3, Column 5, of Exhibit Number 43 from a 
study made by Mr. Falk in Formal Case Number 417. 

Have you prepared an exhibit showing exactly how 
1424 you concluded that 2.0 per cent of the passengers 

were lost as a result of the fare increase of October 
31, 1948, and that 2.9 per cent of the passengers were lost 
as a result of the fare increase of July 16, 1950. <A. Yes, 
I have. 

Q. Is that entitled ‘‘Capital Transit Company Change 
in Per Cent Decline in Passengers Following Fare In- 
creases of October 31, 1948, and July 16, 1950’? A. Yes, 
it is. 

Mr. Harrison: I ask that that be identified as Exhibit 
Number 44. 

Chairman McLaughlin: It may be so marked. 


(The document referred to was marked Commission Ex- 
hibit Number 44 for identification.) 


By Mr. Harrison: 


Q. Please explain this Exhibit Number 44. A. In this 
exhibit a comparison is made between the 13 weeks imme- 
diately following the fare increase of October 31, 1948, and 
the 13 weeks immediately prior to that fare increase. 

A similar comparison is made for the fare increase of 
July 16, 1950. 

It has been my experience and it is my practice to com- 
pare a period of three months before and after a fare 

increase as the best way of determining the effect 
1425 of that fare increase on the loss of passengers. I 

use that method and other engineers in this field use 
that method of measurement. You get the rate of decline 
then over a reasonably long period of time of three months 
so that you are not affected by an unusual weather condi- 
tion or some other thing like that that would affect a 
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one-week or two-week period, and on the other hand 13 
weeks before and after concentrates your analysis in a 
short enough span so that no major economic changes are 
likely to take place in the period you are dealing with. 

For instance, if you compared a year before and a year 
after, you could have all kinds of things happening in 
that two year period, but here we are limited to the kind 
of economic changes that might happen in the 13 week 
period before and after. 

So that it appears that Mr. Falk’s method of analysis 
in the Formal Case Number 417 fits what I regard as the 
best method of analysis. Mr. Falk’s exhibit set forth the 
cash and token passengers as a group, and Column Number 
1 of Exhibit Number 44 is a copy of that figure. He set 
forth the number of weekly passes sold in the second column 
of his exhibit. I have converted them into revenue passen- 
gers carried by multiplying his number of passengers by 
17. I might say there that in converting weekly passes 
into revenue passes I have used 17 when the break-even 
point for buying a pass was 15 and have used 18 rides 

for the pass when the break-even point was 16 
1426 rides to get your money back. 

So the number of rides per pass on this exhibit 
is 17 for the reason that at that time you got your money 
back on a pass if you rode 15 times, and then I am assuming 
that the person who buys a pass rides on the average a 
minimum of two more trips than the number required to 
break even. 

In Column Number 3 of this exhibit is simply the total 
of Columns 1 and 2. 

On Line 4, in Column Number 3 we see that during the 
13 weeks immediately prior to the fare increase of October 
31, 1948, the number of revenue passengers was declining 
from the corresponding weeks of the previous year at the 
rate of 7.1 per cent. In the 13 weeks immediately after 
the fare increase, that rate of decline was 9.1 per cent. 
The thing that happened in the meantime was an increase 
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in fare and it seems obvious that the difference between 
7.1 per cent and 9.1 per cent, or 2.0 per cent is the per cent 
decline in passenger traffic attributable to that fare change. 
Similar treatment exactly of the fare increase of July 
16, 1950, showed that traffic was declining at the rate of 
8.5 per cent in the 13 weeks prior to the fare increase 
and that it was 11.4 per cent in the 13 weeks following 
that fare increase. The rate of decline advanced 2.9 per 
cent coincidentally with the increase of fares, and therefore 
I conclude from these figures that the per cent 
1427 decline of traffic attributable to this fare increase 
was 2.9 per cent. Those are the two figures which 
I have incorporated in Exhibit Number 43 into the Lines 
2 and 3. 
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Introduction 
The answering brief of the two companies does not even purport 
to deal with the issues. It does not start with the law of this 
case, that the Commission justified a rate base "reflecting the 
current value of the Company's properties viewed realistically. 
Market Street Railway Co. v. Railroad Commission ...." (226 F.2d 
at 32), and explain how the Commission justifies its adherence to 
net book original cost through basic findings of specific facts 
Logically supporting the conclusion, as required by Capital Transit 
Co. v. PUG. and Potomac E.P.Co., 93 U.S.App.D.C. 194, 213 F.2d 176, 
cert. den. 348 U.S. 616. Instead, the brief reargues the law of 
this case, contending that the Market Street case has no “pertinency", 
and arguing as it did in 1955 that because the use of a net book 
original cost rate base has been upheld for prosperous expanding 
utilities, it is necessarily appropriate for the declining Capital 
Transit. (See parts I(B) and I(D) below.) Nor does the company 
prief even contend that the Commission has made basic findings of- 
specific facts sufficient to meet the tests of Capital Transit Co. 
ve. P.U.C. and Potomac E. P. Co., gupra; instead, the companies 


would have this Court overrule its controlling cases on the sub- 


ject of adequate findings. (See part I(G) below.) Finally, the 


company brief concedes that, under Washington Gas Light Co. v. 
Baker, SS U.S.App.D.C. 115, 145 F.2d 11, cert. den. 340 U.S. 952, 





-3- 


the riders are entitledtoarefund, but it urges this Court now to a 


overrule that case, although Capital Transit received its refund 


in 1954 as an electric customer under the authority of the same 
case. (See part I(H) below.) 

The Commission brief expresses the same views in more ex- ee 
treme form. It contains no reference at..all to Capital Transit Gos es 
v. P.U.C. and P.E.P.Co., supra, nor the Baker case, the cases 3 
which this Court emphasized in its 1955 Spiegel opinion. The dis-- 
dain for these cases shown in the Commission brief accurately re— 
flects the Commission's disregard of these cases in writing its _ 
rate orders. : 

No effort is made in this brief to explain all the miscon- 
structions of appellant's points and the many subsidiary errors 
contained in the appellees' briefs. In each case, the Court need 
only compare the applicable sections of the appellant's opening 
brief. Further, no effort is made to answer contentions which are 
obviously erroneous. 

5 
REPLY TO COMPANY BRIEF 


A. "Net book original cost rate base" - the companies argue 
terminolo Co. br. - 8-13). 


Appellant's brief uses the term "net book original cost rate 
base" simply to refer to the Commission's rate base, “cost to the 
owner first devoting the properties to public use, less accumu- 


lated depreciation per books" (JA 128, Co. br. p. 9); pages & to 
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13 of the Company brief merely argue terminology. The term “net 
book original cost" is used to characterize the Commission's rate 
base and distinguish it from two rate base methods which are 
properly used to refisct realistic value where circumstances 
warrant: " 

(1.) The rate base in Market Street Railway v. Railroad Com., 
324 U.S. 545, where economic obsolescence has affected the whole 
property, and original cost is completely discarded for a realistic 
valuation; and 
by elimination of obsolete values, 

(2.) An original cost rate base adjusted/ in accordance with 
the requirements of Washington Gas Light Co. v. Baker, 6% U.S. App. 


D.C. 115, 188 F.2d 11. 19 (1950), cert. den. 340 U.S. 952 (1951), 





where the obsolescence has affected individual property units 
without seriously impairing overall earning capacity. 


B. Original cost minus book reserve is no iron-clad rule - 

the companies reargue the law of this case (Co. br. pp. 13-16, 

35-40) - 

This Court ruled in its 1955 Spiegel opinion that the Commis-— 

Sion had justified the conclusion "that the rate base should be 
set at a value reflecting the current value of the Company's 
properties viewed realistically. Market Street Railway v. Railroad 
Commission...." (226 F.2d at 32).. The companies, however, reject 


and reargue the ruling in pages 13-16 and 35-40 of their brief. 


They argue in effect that there is: 
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(1.) An iron-clad rule that requires a Commission always 
to deduct the book depreciation reserve from original cost where 
the Commission starts with the original cost of the properties : 
(Co. br. pp. 13-16); and | 
(2.) No"pertinency" in the Market Street Railway case to 
the "current value of Capital's property viewed realistically" 
(Co. br. p. 35, pp. 35-40). | | = 
On the first point, the companies tear’ contradict themselves 
by recognizing the Baker case, admitting by inference that the ee 
Capital Transit rate base includes "obsolete values," and pressing 
the non-sequitor that the evidence does not show "obsolete prop— - 
erty" (Co. br. p. 38). The short answer is that the evidence, 
the Commission's findings and conclusions, and this Court's 1955 


Spiegel holding establish the advanced economic obsolescence - of 


the properties as a whole. (See 226 F.2d at pp. 29-32, and op. bre 
172-25.) — 
On the second point, the companies would confine the Market : 


Street decision to its exact facts although in both cases the 


indicated discrepancies in value are about the same.+ 


. et Street—net book pr) ginal cost, $25,515, 5155 offer 
to sell, $7,950,000, used as rate base (Co. br. p. 
Capital Transit- 1949 net book original cost (including materials 
and supplies), $29,148,013 (JA 22); value placed on jurisdictional 
and non—jurisdictional properties by arms—length businessmen in ome 
purchase of 45.6% of stock at one-sixth of book value, $7,537,000 
plus $2,095,000 working assets (op. br. p. 32). The companies, 
of eae: misrepresent appellant's valuation method as © 
"$i 200,000 which he rounds off to $5,000,000" (Co. br. p. 36). 
The Securities & Exchange Commission held that $20/per share 3 
represented a reasonable price for Capital Transit's stock. Matter © 


of The North American Co., 29 8.E.C. 47, eae 





ou 
Both the Baker and the Market Street cases embody the same fun- 





damental concept that the subtraction of book depreciation reserve 
from the original cost of the properties does not determine a rate 
base demonstrably fair to the consumer where individual units of 

property lose their net book original cost value due to economic 

circumstances, or where the properties as a whole thus lose their 
value. Capital Transit's situation closely matches that of Market 
Street. But between the Market Street and Baker cases there is an 





area for administrative flexibility by which the same result can be 
reached whether or not prudent investment theory is used. In these 
circumstances the Commission is bound, as a matter of law, to jus- 
tify the fairness of its rates by reference to relevant factual con- 
cepts other than the net book original cost of the properties. 

The fundamental concept predates establishment of prudent in- 
vestment theory, Covington & L. Turnp. Co. v. Sandford, 164 U.38.578, 
596, 1596 (op. br. p. 22). This problem of the declining utility was 
recognized by Justice Brandeis in his classic concurring opinion in 


Southwestern Bell Tel. Co. v. Public Service Comm, 262 U.S. 276, 
290, 311-312 (1923).° 


- "The thing devoted by the investor to the public use is not 
specific property, tangible and intangible, but capital embarked in 
> the enterprise. Upon the capital so invested the Federal Constitytion 
guarantees to the utility the opportunity to earn a fair return. 


[Footnote 27 Except that rates may, in no event, be prohibitive, 
exorbitant, or unduly burdensome to the public. Coven e2 & L. Turnp. 
Road Co. v. Sandford, 164 U.S. 578, 596 ....Smythe v. Ames, 169 U.s. 

eee. San Diego Land & Towne Co. v. National City, 174 U.Ss. 
. {39+ 757+--+- Minnesota Rate Cases (Simpson v. Shepard, 230 U.S. 35e, 
54+... Mr. Justice Miller in Chiago M. & St. P.R.Co. v. Minnesota, 
134 U.S. 418, 559.)" 
9 


e * a * * 8 


"Many commissions, like that of Massachusetts, have declared re- 
cently that capital honestly and prudently invested must, under normal 
conditions, be taken as the controlling factor in fixing the basis 

for computing fair ahd reasonable rates." /emphasis added/ 
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This fundamental concept was restated by Brandeis in Los Angeles 
G & E Co. v- Railroad Comm., 289 U.S. 287, 306 (1933): "The publi 

has not underwritten the investment" in property which becomes Ee 
obsolete. It appears in the concurring opinion in F.P.C. Vv. 

Natural Gas P. Co., 315 U.S. 575, 607, 604, ighe (cited by this 

Court in the 1955 Spiegel opinion, 226 F.2d at 33) where it is ee 
pointed out that net book original cost may not be “just and reas— Be 
onable to the public", but may instead be " erossly unfairt to the < 
public. It appears in F.P.C. v. Hope Natural Gas Go-., 320 U.S. 59, 
603 (1944): "... regulation does not insure that the business shall 
produce net revenues"; although the investor is entitled to a suf— 
ficient return on his investment, "the conditions under which more 

or less might be allowed are not important here" (emphasis added). — 
This same line of cases is applied in the Market Street case (sae 
U.S. at 566-567). and by this Court in the Baker case (185 F.2d. ate 2 
18-21) and in the 1955 Spiegel opinion (226 F.2d at 32-33). See 


also Baltimore Transit Co. v. Public Service Commission, s M5, 
112 A 2a 687, 693, 694, 697 (1955). 3 


The companies gain nothing by rearguing the question, 


by spinning fine and spurious distinctions, and by citing and 
quoting cases in which a net book original cost rate base for 
& prospering utility was upheld against a demand by the- | ‘ 
utility for a reproduction cost or other so-called "fair value" 


rate base which would reflect the variations of the general price 
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level of the economy at large. Nor do the companies gain by 
caricaturing this Court's Surrent value ... realistically viewed" 
(226 F.2d at 32) as a rate base which fluctuates annually with the 
total market value of the equity (Co. br. pp. 36-37). It is quite 
a different thing for the appellant to take the 1949 sale of the 
controlling equity interest at $20 per share as a circumstance which 
indicates the great discrepancy between realistic value and net book 
original cost, and therefore which requires the Commission to jus-— 
tify the fairness of its rate base (op. br. p. 32). Rbritenat for 
this Court now to determine the realistic value with precision; 


that was for the Commission in the discharge of its duty to. eval- 
uate the factors relevant to the riders' interest. (See op. br. 


pp. 17-25.) 


fone Federal Power Commission has recently distinguished the 
Spiegel case from that of the prosperous pipeline companies which 
the Commission regulates: 


"In view of the irrelevance of the Market Street Ry and Spiegel 
cases to the fixing of natural gas industry rates today. we need 
not here discuss whether those cases, dealing with cable cars and 
an industry explicitly described as an economically ‘sick indus-— 
try', represented a rejection of the prudent investment rate base 
method of rate regulation, as Cincinnati Gas would have it, for 
an industry that is losing its market, or merely calls for addi- 
tion to the depreciation reserve frequently deducted from original 
cost to arrive at the net prudent investment rate base, of more 
reserve requirement to cover economic obsolescence not adequately 
covered by the depreciation reserve which has been accumulated." 


(Brief for Respondent F.P.C., January 1957, p. 26, footnote 17, 
The Cincinnati G& BE Co. v. Fed. Pow.. Comm U.S.App.D.C. 
Nos. 13515, 13525, 13526.) 
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Cc. This Court's 1955 Detroit opinion did not overrule its 195500 
Spiegel opinion (Co. br. pp. 16, 37) - | es 


There is no inconsistency between this Court's 1955 Spiegel 


opinion and Detroit v. Federal Power Commission, U.S.App.-D.C. 
» 230 F.2d 810, cert. den. 352 U.S. 629, pet. reh. den. 352 
U.S. 919, in which this Court reversed a rate order of the Federal 
Power Commission for failing to justify its departure from original 
cost in its allowance for the cost of gas production to a natural 
gas pipeline company. The Detroit case falls within the category 
of prosperous utilities for which a ‘net original cost rate base | 
establishes fairness to the consumer, as discussed above; capita 
Transit, however, has suffered great economic decline so that such : 
rate base does not establish fairness to the consumer. ann the Col 
mission must find other justifications. In the Detroit case, the 
realistic value of the natural gas pipeline hes not falien below 
the net book original cost; there has been no patronage decline; 
economic obsolescence has not outstripped the accumlation of the 
depreciation reserve; earnings are limited by regulation, not by 


economics. The District Commission has the “same broad authority" ‘i 


as the Federal Power Commission, Washington GBB Light Co. v. Bake ex, 3 


supra, 183 F.2d at 15. The two cases express the same concept as 


applied to the aifferent circumstances of the +o companies: 
that the primary function of the Commission is to protect the 
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at 33). In the case of Capital Transit, this requires a determin- 
ation of realistic value and balancing its use against that of net 
book original cost. The Commission has not done this; therefore 


it has not lawfully increased the fares. 


BD. Depreciation requirement— methods applicable to prosperous 
expanding utilities do not apply to Capital Transit (60. br. 
pp. 14-16, 41). 


What has been safd in parts B and C above concerning prudent 
investment and its limitations answers the companies' arguments as 


to the impropriety of using the depreciation requirement, instead 


of the book depreciation reserve (Go. br. pp. 14-16, 41). Fora 


properous utility the subtraction of the book reserve from the 
original cost presents no problem even though there are relatively 
minor variations between the reserve and the requirement because of 
minor changes in estimated service lives, as long as variations are 
evaluated and justified. That is an entirely different situation 
from appellant's suggestion in the instant case that as an alterna- 
tive to a Market Street rate base, prudent investment procedures 
might be continued by taking up the total economic obsolescence 
into a realistic depreciation requirement which would be sub-— 


tracted from the original cost (op. br. pp. 20-21). Part B above 
disposes of that issue. 
But there is @ separate and distinct point made in the instant 


appeal, that the Commission had made a complete new study of the 
Whole subject of depreciation out of which it developed new accrual 


rates. This study was based upon technical service lizes and not 
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the Commission has not justified the use of the book reserve unde 
these circumstances (op. br. pp. 36-38; Go. br. pp. 14-16, 41). 
(This question was not reached in the Court's 1955 decision and 
will not now be reached if the Court agrees with the appellant on 
the larger issue of realistic value.) The companies: answer is 
that the depreciation study was not made a part of the record be- 
fore the Commission. The circumstances under which the study was 
made are a matter of public record.in this Court in P.U.C. of Bc Y 
- Capital Transit Co., 94 U.S.App.D.C. 140, 214 F.2d ake (1954) - 
Within forty days after the promulgation of Order 4052, the Com- 
mission began proceedings to enjoin further dividends by Capital ae 
Transit and this in large part was based upon the seriousness of 


the $2,500,000 underaccrual of the depreciation reserve, which it 


had determined at the outset of the rate case. The Commission, in — 


its report of April 19, 1954, developed a full record as to the 
facts concerning its studies (pages 12-14 of Report, UeS.App-D.Ce 
No. 12,145). (The dividend case is discussed in appellant's | 
opening brief at page 23, footnose 2.) Appellees! defence that 
the studies were not put into the record of the fare case is no . 
defence at all; on the contrary, it is an admission of error. | | 
(See the Commission's ingenuous discussion, P.U.C. br. pp 381s 


The Commission has a duty to consider all relevant facts of which 
it has knowledge, and it is no excuse that it did not make the 


study a part of the record nor inform the public of its existencé. 
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Further, without evidence of depreciation requirement there is no 
evidence to support the use of the book reserve, which gives the 
company a larger rate base for establishing return, and at the same 
time the benefit of the larger accrual rate. The company is 
allowed a return on values, determined by the Commission as no 
longer existing, although the Commission has not justified fairness 
to the consumer. This is the precise point of the Washington Gas 
Light Co. v. Baker case, supra, and the Commission cannot avoid 
this Court's 1950 ruling by the simple expedient of keeping such 


facts out of the record. 


E. Commission generalizations — the companies would have this Court 


review the eyidence and make basic findings of specific fact 
(Co, br. pp. 17-24). 7 


~ as 


The Commission purported to justify its action by claiming, 
in its second supplementary findings, the support of its considera-— 


tion of "local economic conditions", "value of service", “compara— 








tive studies of fare structure" and other ritualistic generaliza- 
tions. The inadequacy of these was pointed out in appellant's 
opening brief at pages 28-29. ‘The companies, recognizing this 

3 inadequacy, seek in pages 17-24 of their brief to have this Court 
review the record before the Commission (242 pages of testimony, 
73 exhibits) in order to make the basic findings of specific facts 

= necessary to give these generalizations any possible validity-— 

a 


basic findings which the Commission declined to make. However, 


this Court has held that it is for the Commission to "make basic 
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findings" so that it will “itself perform the initial function. of 
evaluating the evidence and deciding the issues of fact," Gapitel 2 
Transit Co. v. P.U.C., supra, 213 F.2d at 187. And in this Court's 
1955 Spiegel opinion, this very quotation was cited as the guiding 
rule, 226 F.2a at 33. : 


F. Operating ratios— the companies would have the Court evaluate Ss 
the evidence, make additional basic findings, and develop a a 
suitably complete statement of reasons (Co. br. p. 25). = 
Appellant pointed out that the Commission's basic findings in 

support of its operating ratio conclusion are. not only inadequate, 

but contradict the conclusion (op. br. p. 29). The companies do 

not seriously disagree, but instead invite the Court to review the 

evidence before the Commission on this question also and to make 3 

basic findings to support the Commission's conclusion (Co. br. Pe 25 

and see pp. 33 and 42). This is the Commission's function, not the 

Court's, and the failure of the Commission to make such findings “3 

after two opportunities determines the question. Further, the com ; 

panies would have this Court, as did the Commission, omit the testi-. 
mony of the Commission's expert Klieinman— who, on direct examination, 
offered by Commission counsel, testified in detailed opposition to 
the use of operating ratios; oe 
(1.) That it makes no distinction between companies with leased es 


properties and those owning their property, or. between owners of 


high and low cost property; 


(2.) That profits go up or down as expense factors chances thus 


an increase in the federal income tax rate would give see profit se 
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and (3.) That there is great difficulty in determining the future 
expense variations and therefore there is the possibility of allowing 
what would turn out to be a disproportionate profit (JA 103-104). 

Further, appellant's opening brief noted that the Commission 
had not made a suitably complete statement of its reasons for 
using operating ratios (op. br. p. 29); and the companies would 
meet this by reference to a vaguely described report of the 
National Association of Railroad and Utility Commissioners. The 
report is the Final Report of Special N.A.R.U.C. Committee (Pro- 
ceedings, 6th Annual Convention, 1952, pafe 461), and it states, 
presumably on the basis of information from the Commission, that 
"... in... the District of Columbia the fares are required by 
statute to be based on rate of return..." (ibid., p. 467). 


G. Adequacy of findings -— the companies do not contend that the 


findings meet the tests of the controlling cases of this Court, 
but would have these cases now overruled (Co. br. - 26-31). 


The companies argue that the Commission's findings are adequate 
by reference to certain Supreme Court decisions (Co. br. pp. 26— 
31); they do not contend that the findings meet this Court's re- 
quirements as stated in Capital Transit Co. v. P.U.C., supra, the 
case called to the Commission's attention by this Court's 1955 
Spiegel opinion, 226 F.2d at 33, and pressed in appellant's opening 
brief (p. 25). The Supreme Court cases were decided prior to, and 
were considered by this Court in, Capital Transit Co. v. P.U.C., 
Supra. They were for the most part argued in 1955 before this 


Court in the instant case, and rejected as not controlling, in 
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favor of ital Transit Co. v. P.U.C., supra. “this Court has. re- 
iterated the controlling force of the case in Detroit v. F.P.C. 255 
230 F.2d at 618, and in subsequent cases. This Court cannot accept : 
the Commission's findings as adequate without, in effect, over- 
Tuling Capita] Transit Co. v. P.U.O., and that would have the 
broadest impact on the law governing review of administrative. action 
The companies, however, have not here justified such @ course. Ine 
deed, it is most appropriate that there be applied the same rules to 
the review of Capital Transit's fares as were applied when Capitel — 
Transit pressed its review of electric rates charged it by Potomac 
Electric Power Company. More important, one of the very serious : 
questions in this appeal is the continued failure of the Commission 
to make the findings required by this Court's decisions, and this 


is emphasized in the Commission's brief which likewise would have 


this Court ignore Capital Trmsit Co. v. P.U.C., supra. In short, : 
the arguments in appellees’ briefs, like the decision under review, 


ignore this Court's rulings on the need for adequate findings. 


- the c anie neede that a ref to all 


is due under controlling cases of this Court, but would have 
these overruled (Co. br. 43H ee. 
In Washington Gas Light Co. v. Baker, supra, this Court 
ordered a refund of the total increase to all customers upon the 
successful appeal of an individual customer. (The opinion deals 
With the moneys segregated pending appeal from the District Court, 
188 F.2d at 23, but the mandate to the District Court, March 30, 


1956, ordered refund of the rate increase back to ite effective 
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date.) The principle of that case was applied in 1954 in Capital 
Transit Co. v. P.U.C., supra, where, pending remand to the Commis-— 
sion, this Court required a segregation of the electric rate in- 
crease charged Capital Transit from the effective date of the 
increase, 213 F.2d at 194. Capital Transit thereafter received 
its refund by compromise (Cap. Tr. Answer, p. 7, July 26, 1955, 
U.8.App.D.C. No. 12523); and the rate order which this Court found 
seriously defective as to all customers was "affirmed" by consent 
of the parties in the District Court without further proceedings 
(C.A. 2400-51, Nov. 23, 1954). The companies now: contend :that..+ 


the Baker case should now be overruled= in short, that the customers 








of Capital Transit should not be accorded equality under the law 
With Capital Transit as a customer of Potomac Electric Power Co.! 
Elementary fairness aside, there is no merit in the argument. 
Mandel Bros. Inc. v. Chicago Transit Co., 2 Ill ed 205, 117 N.E. ed 
774 involves a different question, whether under the Illinois statute 
the Commission had jurisdiction to order reparations in the cir- 
cumstances of that case. Likewise, Atlantic Coast Line v. Florida, 
295 U.S. 301, is a different problem; there the Court had ultimately 
affirmed the original rate increase and the only question was that 
of refunding the amounts of the increase collected prior to such 
affirmance. The question of balancing equities under Atlantic 
Coast Line will come into play here only if this Court now affirms 
the Commission's 1954 fare increase. In that event there would 
be little doubt as to the result of balancing the equities between 


the riders and Capital Transit, whose franchise was revoked because 
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it placed “private financial interests above the public interest ae 
in the operation of Capital Transit Co." (Senate Report No. 1152, 
July 26, 1955) and because it "failed to measure up to its re- 
sponsibilities as a public utility" (President Eisenhower's 
statement, August 14, 1955, Washington Post, Aug. 15, 1955). 

Because of the practical considerations involved, and the 

involvement of D.C. Transit System, Inc., it may be premature 
for the Court now to decide the specific form of the refund. 
Appellant's opening brief noted that the record does not disclose . 
where the incidence of the refund will ultimately fall (op. Ree 
p. 45), and the companies' joint brief remains silent on the i 
point. (The Commission, without knowing the details of the agree- 
ments between the companies, assumes this to be the successor Pee 
LP.U.C. br. 45-467 but this obviously is based upon surmise and = 
not upon the record; it should therefore be ignored.) The Court 
therefore might well confine itself to deciding in principle that 
the riders are entitled to a refund from Capital Transit. The — - 
consequent problems can be deferred toa supplementary proceeding. 
It is enough at this point to note that there is no pusorecun aes = 
obstacle to a refund because this Court has recognized many | 
indirect methods of refunding to a class of consumers (op. br. 


pp. 41-42). 





I. Substitution of parties (Co. br. pp. 4é—49). 
The companies do not choses to contest appellant's points that 
Capital Transit is primarily or secondarily liable and that its 


a) ies 

successor's financial ability to respond may be dubious. That 
being so, it was abuse of discretion and clearly erroneous for 

the District Court to dismiss Capital Transit. The dismissal under 
such conditions can only multiply the litigation without any jus-— 
tification therefor advanced by the companies. As pointed out 
above, it is sufficient here that the Court now decide the question 


of refund only as between Capital Transit and the riders. 


sr 
THE COMMISSION BRIEF 





What has been said above as to the companies' brief disposes 


of the arguments contained in the Commission's brief. 





The Commission vacillates once again (op. br. pp. 23, 27, 28) 
in an unclear effort to restore the validity of the first supple- 
mentary findings (P.U.C. br. pp. 10, 28) which it had withdrawn 
by its second supplementary findings (JA 172). The effect of the 
republication, if it be that, is to impeach the regularity of the 
proceedings of this quasi-judicial agency possessing the "same 





broad authority" as the Federal Power Commission under the Natur-— 
al Gas Act (Baker case, 14% F.2d at 15). The private intention 
of one, or of all the Commissioners, is irrelevant; this is the 
same as the argument by Commission counsel at the 1955 oral argu- 
ment that a part of the Commission's Order 4052 was intended as 
“window-dressing", and this Court disposed of the point in the 

1955 opinion. If the Commission concedes that it did not seriously 
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intend the findings relevant to the consumer, that it made these a 
findings by mistake, it is saying that it did not intend to act : 
lawfully. 

The Commission stresses, as it did in 1955, the position 
allegedly taken by appellant in his brief before the Commission. 
This question Would seem disposed of by this Court's 1955 opinion; 
but, the strength of the Commission's case is such, that it stren— 
uously reargues the point. It is claimed that appellant did not 
oppose the fare increase nor the use of net book original cost 
(P.U.C. br. pp. 12, 26-27). The question is, of course, not 


relevant; the only limitation on appeal is as to questions raised 


in the application for reconsideration (Sec. 43-704, D.C. Code, 1951). 


The Commission has not certified appellant's brief as part of the 
record in the instant appeal although under Sec. 43-705, D.C. Code - 
(1951) the Commission is required to certify to the court "... the 
record ... upon which the said order or decision of the Commission 
Was based...." Finally, as the transcript of the oral argument 
before the District Court below shows, appellant's brief opposed 
any fare increase and demonstrated that the fare increase should 
be denied even if the Commission used its net original cost rate . 
base (D. Ct. Oral argum. pp. 278-280). | : 
The Commission's disdain for law is no better shown by its 
continued reliance on the so-called end result theory of 


Federal Power Commission v. Hope Natural Gas Co., 8 upra a (P.U.C. 
br. pp. 22-23). But this Court ruled in the Detroit case: 
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"That test was applied in assessing the 
reasonableness of rates from the company's point 
of view.... From the consumer no such criteria 
are available." (230 F.2d at $19.) 
The Commission's brief indicates that it has disregarded its 
duty to determine facts relevant to the consumer in order that 
the interests of the consumer and investor may be balanced. Thus 
the brief strenuously presses the fact that it knows nothing, or 
at least that there is nothing in the record, as to realistic 


value and economic obsolescence. But the Commission was fully 


aware of the problem, and indeed has made an extensive investi- 


gation into the problem (op. br. p. 27)+ Any lack of record 


evidence therefore reflects the Commission's obdurate refusal 


to protect the interests of the riders. 





